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UNITED STATES OF AMERICA

UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF HAWAII

cr. vo. GR10 00296'&

UNITED STATES OF AMERICA,

)
)
Plaintiff, )
) INDICTMENT
vs. ) .
) 16 U.S.C. §8 703(a), 707(a)
KAUAT ISLAND UTILITY CO-0OP ) 16 U.S.C. §§ 1538 (a),
} 1540 (b)
Defendant. )
)
INDICTMENT
The Grand Jury charges:
INTRODUCTORY ALLEGATIONS
At all times relevant to this Indictment:
The Defendant
1. KAUAI ISLAND UTILITY CO-OP. (hereafter‘“KIUC”) is

a not-for-profit cooperative association incorporated in Hawaii
on or about November 6, 1999, On approximately November 1, 2002,

KIUC purchased for approximately $215 million the Kauai Electric
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Division of the Citizens Communications Company, including its
linesg, poles, over 3,000 streetlights, and other facilities.

KIUC retained most of Kauai Electric Division’s management team
and staff, including the President/Chief Executi&e Officer
("CEO”). KIUC is the successor in interest of £he Kauai Electric
‘Division (hereafter “KIUC’'s predecessor”).

2. Between approximately November 1, 2002, and at
least the end of fiscal year 2009, KIUC was solvent and had
increased its equity from approximately zero to over 15%.

The Birds

3. The Newell’s Townsend'’s shearwater (Puffinus
auricularis newelli) (hereafter “Newell’s sheafwater”) is a
seabird native only to the Hawaiian Islands.

4. Most of the world’s Newell’s shearwaters nest in
burrows on inland mountains on the island of Kauai.

5, Young Newell’s shearwaters leave these mountain
nests at night and make their first flight to the sea in
September through December each year. Adult Newell’'s shearwaters
fly at night between the ocean and these nesting areas from
spring through fall of each year. Newell’s shearwaters use
mountain air currents or physical drop offs to become airborne
and fly at speeds of up to 50 miles an hbur. If a Newell'’s
shearwater falls to the ground in a location without such air

currents or drop offsg, it is usually unable to regain flight.



Case 1:10-cr-00296-JMS Document 1 Filed 05/19/10 Page 3 of 22

6. The Newell’s shearwater is a threatened species
protected under the Endangered Species Act. Title 50, Code of
Federal Regulations, Section 17.11. Since its designation as a
threatened species in 1975, over 30,000 Newell’s shearwaters have
been rescued after falling to the ground. Between 1993 and 2008,
the population of fledgling Newell’s shearwaters is estimated to
have fallen by more than 70%.

7. The Newell’s shearwater and the Laysan albatross
(Diomedea immutabilis) are migratory birds protected under the
Migratory Bird Treaty Act. Title 50, Code of Federal
Regulations, Section 10.13.

The Laws:

8. The Endangered Species Act (hereafter “ESA”) makes
it unlawful for any person to knowingly take any threatened species
within the United Stateg, without a permit to do so. Title 16,
United States Code, Section 1538(a) (1) (@) and Title 50, Code of
Federal Regulations, Section 17.31.

9, The term “take” in the ESA includes harass, harm,
wound and kill. Title 16, United States Code, Section 1532(19).
The term “harm” means an act that actually injures or kills
wildlife. Such act may include significant habitat modification or
degradation where it actually kills or injures wildlife by
significantly impairing essential behavioral patterns. The term
“harags” includes an intentional or negligent act or omission that

creates the likelihood of injury to wildlife by annoying it to such
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an extent as to significantly disrupt normal behavioral patterns.
Title 50, Code of Federal Regulations, Section 17.3.

10. The term “person” in the ESA includes a corporation,
partnership, trust, association or any other private entity. Title
16, United States Code, Section 1532(13).

11. “Take” caused incidental to, and not as the purpose
of, the carrying out of an otherwise legal activity may be
authorized under certain conditions by an incidental take permit.
Such a permit may be issued pursuant to the submission of a
conservation plan, commonly referred to as a Habitat Conservation
Plan, that supports a finding that, among other things, the
applicant will, to the maximum extent practicable, minimize and
mitigate the impacts of such takings. Title 16, United States
Code, Section 1539(a).

12. The Migratory Bird Treaty Act (hereafter “MBTA")
makes it unlawful for any person, at any time, by any means or in
any manner, to take or kill any migratory bird without a permit or
as otherwise prbvided by regulation. Title 16, United States Code,
Sections 703(a), 707(a).

13. The term “take” in the MBTA includes kill or wound.
Title 50, Code of Federal Regulations, Section 10.12.

14. The term “person” in the MBTA includes any
individual, firm, corporation, association, partnership, club, or
private body, any one or all, as the context requires. Title 50,

Code of Federal Regulations, Section 10.12.
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15. At no time.did KIUC or its predecessor have a permit

authorizing any takings of any threatened or migratory birds.
Knowledge

16. Since at least 1979 it has been publicly documented
that some Newell’s shearwaters collide with utility structures,
including power lineg. Any such collision may kill, wound, and/or
otherwise harm or harass the bird, including causing it to fall to
the ground where it may be killed by a car or a predator, or die of
starvation.

17. It also has been publicly documented since at least
1979 that young Newell’s shearwaters are attracted to bright
lights. Such attraction often causes them to circle the lights,
including but not limited to streetlights operated by KIUC on its
power line poles, thus flying more passes across any nearby power
lines and increasing the number of collisions with the power lines.
This attraction also may cause the birds to fly into the light or
other obstacles near the light, or to f£ly around the lights until
they fall to the ground exhausted. A study published in 1985
showed that modifying or shielding lights so that they shine only
downward, not horizontally or upward, significantly reduced this
attraction.

18. In approximately March 1992, a citizen’s lawsuit was
brought under the ESA against KIUC’s predecessor for alleged taking
of seabirds, including specifically Newell’s shearwaters. Also in

approximately March 1992, KIUC's predecessor entered into a consent
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decree resgolving that lawsuit. Pursuant to the consent decree, the
parties agreed to Have a study conducted by an advisory panel of
scientists, entitled “The Causegs and Prevention of ‘Fall Out’ of
Kauai’s Seabirds.” The study was to include an assessment of the
impact, if any, of utility structures on Kauai'’'s seabirds and
recommendations on how to eliminate and mitigate the adverse
effects, if any, of utility structures.

19. After Hurricane Iniki struck Kauai on approximately
September 11, 1992, KIUC's predecessor re—built4much of its power
grid by stringing power lines on poles in a vertical array rather
thanvin a horizontal configuration. Members of the advisory panel
of scientists voiced concerns at the time of the re-building that
this vertical, net-like, configuration would increase collisions
between Newell’s shearwaters and power lines. KIUC's predecessor
also replaced streetlights destroyed by Hurricane Iniki with
unshielded lights.

20. In December 1995, a two-volume study of Kauai’s
seabirds, including particularly the Newell’s shearwater, was
published and provided to KIUC's predecessor pursuant to the 1992
cohsent decree. Approximately 95% of the fifty downed birds
analyzed in the report were discovered within 20 meters of power
lines owned and operated by KIUC'’s predecessor, and subsequently by
KIUC. The study concluded in part that during the period 1980 -
1993, “utility structures” on Kauail were responsible for the deaths

of between 122 and 350 Newell’s shearwaters each year.



