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1 Mortgage Law,
Policy, Practice &
Markets

Personal
borrowers

X Majority of borrowers for mortgage loans and comprise of
first time buyers and subsequent buyers.

X Income multiples are often used where salaries and
additional incomes are multiplied by set amouaotgive a
maximum loan. Often regular outgoings such as personal
loan payment are deducted from salary before applying the
multiple.

x  Affordability where lenders ensure that the applicant’s
income and expenditure is examined before deciding how
much theycan borrow.

X Mortgages can be arranged in joint names but payments are
required from all borrowersthey are not split like
property ownership. This is known as a joint and several
liability.

2010/2011 5
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SemiCorporate
Lending

X To a business where there is a residéertement .
corner shop with flat above or the picture below which
shows a garage with accommodation above.

X So long as 40% of the dwelling is residential, these will
count as regulated loansder the FSMA 2000

X These are also known as commercial legdis the
borrower is a commercial borrower.

6 2010/2011



=/Archer

Training.co.uk Mortgage Law, Policy, Practice & Markets

Corporate
lending

X To alimited company or body with a separate legal identity

x Higher risk than residential lending therefore may be higher
interest rates and shorter terms.

X Is not regulated under the FSA

Factors when lending
to a limited company

X Is the person promoting the advance acting on behalf of the
company?

X Is the company a close company?

X Shares owned by an individual or a family.

x Does the company’'s memorandum permit it to borrow?
x Demonstrated by a mire of a formal meeting.

X Is the company a good credit risk?

X Threeyear assessment of performance?

X Building Societies cannot hold more than 25% of assets in
loans to limited companies secured on land.

Guarantors

X Lenders may require, when lending to a conypémat the
directors personally become guarantors.

X This is to ensure that if the company (a separate legal
entity) defaults, the owners of the company can be pursued
for the money.

2010/2011 7
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Executors and
trustees

Personal representatives

X Act in managing the edis of deceased persons. They are:
Y Executors if named in a will.

Ya Administrator if appointed by Letters of
Administration (no will).

X Lenders can lend to personal representatives if the loan is
for administering the estate.

Trustees

X Have the responsibilitgf dealing with trust property, in
accordance with the terms of a trust deed, in the interests of
the beneficiaries.

x If the trust deed contains the power to create a mortgage, a
lender may be prepared to make a loan.

Power of Attorney

X People who legallyat on behalf of others.

X An Enduring Power of Attorney (EPA), is a legal document
that enables someone (the donor) to appoint one or more
persons (attorney(s)) to manage their financial affairs and
property, either now or in the future.

X Lenders can lend tattorneys providethe power of
attorney does not exclude borrowing.

X The Mental Capacity Act 2005 replaces the EPA in 2007
with the lasting power of attorney

8 2010/2011



=/Archer

Training.co.uk Mortgage Law, Policy, Practice & Markets

Guarantors and
sureties

X A guarantor is someone who makes a legally enforceable
contractual commihent to be responsible for paying back
the loan if a principal borrower defaults.

X A surety is a guarantor who puts up something of value as
collateral.

2010/2011 9
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Voluntary
Housing Sector

Registered Social Landlords (RSLs) often referred as
housing assoations which are an-profit-making
organisations that provide housing for rental or purchase
(or schemes involving a combination of the two).

Regulated by the Housing Corporation. If they are
registered with these bodies, they can qualify for
government gants to develop housing.

Many Housing Associations have taken over the running of
council housing

Many financial institutions are prepared to make aerm
funds available to properly constituted and wa
associations.

In the mid 1990’s a large amousftmoney given to
Housing Associations, was quickly used to buy repossessed
properties that littered private housing estates at the time

Clubs and
Associations

Clubs and associations re able to borrow only if their rules
and terms of reference allow.

Mangged by committees on behalf of their members.

2010/2011
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Ineligible
Borrowers

Mental incapacity

X Persons of unsound mind cannot borrow in their own right

X A person of unsound mind cannot make a power of
attorney.

x If such a person requires housing to be funded by a
martgage, a person appointed by the Court of Protection
represents them.

Minors

X Persons under 18 years of age.

X Law of Property Act 1925: a minor cannot hold an interest
in land.

X Minor’s Contracts Act 1987: a minor cannot be bound by a
contract unless it iof “necessities”.

X Most lenders decline to enter into contracts with minors.

X Consumer Credit Act 1974a minor cannot enter into an
agreement regulated by this Adf they do the contract is
unenforceable.

Insolvency

X Insolvency occurs when
Ya A person’s lidilities exceed his assets; or

Ya A person cannot meet his financial obligations when
they fall due.

Ya Insolvency arises when an order is made under the
Insolvency Act 1986

2010/2011 11
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Bankruptcy

X A person’s liabilities exceed his assets;

X A person cannot meet his finanaiddligations within a
reasonable period of their falling due.

X The order usually remains in force for 1 year under the
Enterprise Act 2002.

X During this time:

Ya The person is an undischarged bankrupt.

Y He cannot borrow more than hominal amounts.
X After that time

Ya He can borrow, if a lender is prepared to lend.

Ya Earlier bankruptcy must be declared.

Individual voluntary
arrangements (IVAS)

X An IVA is an alternative to bankruptcy.

X The debtor arranges with creditors to reschedule
outstanding debts over a certain period

x  Creditors with at least 75% of the debts must agree to the
arrangement.

X Persons subject to IVAs are a poor credit risk.

12 2010/2011
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Mortgage
Regulation

x Covers loans taken by individuals with first charges taken

X The property must be in the UK and be at least #08d
in by the borrower or family

X Rules cover most aspeetéending, administration, advice.
x All lenders and intermediaries need authorisation.

X Mortgage sales must occur on an advice basis or an
information only basis with no advice. To help customers
choose a mortgage without advice, a series of filter
guestions narrow down their choices.

X Advice requirements ensure that:

¥ The customer can afford the loan, now and in the
future

Ya That a mortgage is indeed suitable

Ya The most suitable type of mortgage and tigege
product is selected.

¥ The most suitable lender is chosen.
X Home Reversion Plans

% Although not strictly mortgages as d garty buys a
share of someone’s property in return for a lump sum
or income.

% Since April 2007, these are now regulabgdhe FSA
X Home Purchase plans (HBPs

% Also known as Islamior Shariamortgages

¥ Since April 2007, these are also regulated.
x Lifetime Mortgages

% Available to borrowers of a certain age

¥ Full repayment sought when borrower dies, moves or
sells

¥ No payments made althoudgiterests charged

% Also known as Roll Up Loans

2010/2011 13
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MCOB

Application and

Helps firms understand which parts of the MCOB rules apply to them

DOk

jes)

MCOB 1 Purpose provides guidance on the application of other parts of the FSA Handb
General requirements that apply throughout the mortgage sourcebook
Conduct of Business o . . .
MCOB 2 Standards: General Communications must be clear fair and not misleading
Rules on inducements
Content requirements for qualifying credit promotions
MCOB3 Financial Promotions
Rules banning wolicited reatime promotions (cold calling)
The initial disclosure document
Advising and Selling o .
MCOB 4 Standards Independence suitability of advice
Nortadvised sales
Preapplication . . .
MCOB 5 disclosure Timing and content of the key facts illustrationHK
MCOB 6 Disclosure at offer Content of the offer document
stage
Start of contract information requirements
Disclosure at Start of
MCOB 7 | Contract and After Annual statements
Sale
Information requirements for pesale contract variations (such agttier
advances)
Equity Release
MCOB 8 | Advising and Selling A tailored regime for advising and selling lifetime mortgages
Standards
Equity Release . . . -
MCOB 9 Product Disclosure Tailored product disclosure requirements for lifetime mortgages
MCOB 10 ég?gal Percentage How to calculate the APR
MCOB 11 | Responsible Lending Requirement for lenders to check the consumer’s ability to repay
Charges in key areas (for example, arrears and early repayment char
must be reasonable, based ondbst to the lender
MCOB 12 | Charges
Charges must not be excessive
MCOB 13 Arrears and Information requirements for fair treatment of borrowers in arrears ang
Repossessions facing repossession
14 2010/2011
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Definitions of a
mortgage

X Many people think the mortgage is the loan big merely
the security for the loan

X Itis alegal contract that enables a borrower to offer a
property as security for a loan, thus enabling ownership of
the property to be acquired.

X The mortgage is the Legal Charge or Mortgage Deed
agreed between the dvparties, the lender and the
borrower. The Mortgage is the security for the loan and
gives the lender powers over the property whilst the loan is
outstanding.

X The two parties to a mortgage are:
Y The borrower, known as the mortgagor.
Ya The lender, known afi¢ mortgagee

X Now say the word mortgagor and really accentuate the “or
and immediately say borrower and emphasize the “er” and
pronounce it “or”. Repeat twice and you won't forget the
difference.

2010/2011 15
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Legal Types of
mortgage

Mortgage by legal charge
X Themost common form of mortgage in the UK.

X The purchaser owns the property but the lehdsra right
over the land until the loan is fully repaid.

X The property is transferred by conveyance

Mortgage by demise

X Used prior to 1925. Properity owned by théender when
loan taken out.

X Property transferred from lender to borrower when Iean
fully repaid, i.e. the loan has died.

X Abolished in the Land Registration Act 2002 for new
mortgages with registered land.

Secondand
subsequentmortgages

X The borrower offes a property as securifyr an additional
loanwhile another lender still has a mortgage on that

property.
X That first mortgage is secured @yirst charge on the
property and the second lomsecured by aecondcharge

x If a borrower defaults and thedt lender sells the security,
any surplus after their loan has been repaid must be passed
to the second lender, and so on.

16 2010/2011
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Types ofjoint
ownership

Joint tenancy

X Two or more people own an asdet. a propertyjointly
and severally.

X On death, the ole asset belongs to the survivor, and none
of it to the beneficiaries of the estate of the deceased

x Typically arranged for property ownership by married
couples

Tenancy in common

X An asset is held on a split basis, usuatyt not
necessarily in equalshares.

x On the death of one party, their share of an asset held on
this basis passes to their estate, not to the surviving
person(s).

X Tenants in Common ownership tends to be for unmarried
couples such dsrothersbuying together.

Joint borrowers

X There isno limit to the number of signatoriea a
mortgage

X However, in practice, most lenders allow up to four.

x Almost all mortgages are established on a jointly and
severally liable basis. This means that everyone is liable for
the whole mortgage

2010/2011 17
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Freehold

x Freeholdleaseholcandcommonholdarethe only types of
land tenuren England and Walest present The Law of
Property Act 1925 abolished all others.

x Freehold is the nearest you can get to absolute ownership.

X The crown has the overriding right to albperty in its
domain.

X The freeholder effectively owns the land, there may be
many restrictions on what he can do with it, e.g.:

Ya The title may contain restrictions.

Ya The local authority may impose restrictions on use
or alterations.

Ya Town and country planniniggislation will apply.

Ya Utilities (water, electricity, etc.) may have statutory
rights.

Ya There are obligations to people who enter the
premises.

Ya There are obligations to people who pass the
building.

x Flying freehold is where part of someone’s freehold
property hangs over someone else’s land.

18 2010/2011
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| easehold

x A freeholder effectively rents out land that he owns, for a
fixed period, to others who then have the use of the land,
subject to the payment of an anngedund rentfor as long
as the lease remains oatve.

x At the end of the lease, the land and any property on it
revert totally to the freeholder.

X The leaseholder is bound by the same restrictions as might
affect the freeholder if he had not leased the property. In
addition the freeholder may himselfpwse other
conditions, e.g.:

Ya Obligations as to repairs and maintenance;
Ya Constraints on the use of the property;
Ya Restrictions on alterations;

Ya Duties in respect of any common areas (e.g. stairs in
a block of flats).

X Lenders are interested in the terms dask, as a
restrictive lease may reduce the resale value of a property.

X Unexpired term

Ya The time remaining until the end of the lease is very
important, since the land will then revert to the
freeholder.

Ya The value will fall as the lease approaches expiry
date.

Ya Lenders typically require there to be 380 years
remaining on the lease.

Forfeiture

x Failure to comply with the terms of a lease can result in the
lease being terminated, with the property reverting to the
freeholder.

X This would be a problem for arlder, whose security
would become worthless.

X Lenders therefore insist on a clause permitting them to
fulfil the terms of a lease if the borrower fails to do so.

X Lenders can insure against the effects of forfeiture.

2010/2011 19
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Commonhold

The Commonhold and Leaseh&tdform Act 2002
introduced a new form of tenure called Commonhold.

Commonhold will be available for new developments and
the Act contains provisions which will allow conversion to
Commonhold.

Commonhold is a new form of Freehold ownership which
has thelexibility of Leasehold so far as the division of the
property is concerned. In a block of flats the individual flats
may be Commonhold, which is a freehold title and not a
leasehold for a term of years. The flats will therefore not
start to devalue towasdhe end of their leases.

Where a development is to be Commonhold the flat owners
will own their units as Common holders. The common

parts of the block (roads, stairs, lobbies etc) will be owned
by the Commonhold Association which will be a company
limited by guarantee. The members will be the individual
unit holders on the development.

The Commonhold Association will be responsible for the
running of the development and the raising of service
charges (called Commonhold Assessments).

The development cdpe mixed use and could consist of
both houses and flats.
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