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STEFHENSv. CHEROKEE NATION, 174 (J.5. 445
(1899)

174 (].5. 445

STEPHENS etal.

CHEROKEE NATION.
CHOCTAWNATION

ROBINSON.
JOHNSON etal.

CREEK NATION.
CHICKASAWNATION

V.
WIGGS etal.
Nos.42%,45% 461,496.

M39 15,1899.[174().5. 445, 446] Bg the sixteenth section of the |ndian
appropriation act of March 3, 1893 (27 Stat. 612, 645, c. 209), the President was
authorized to aPPoint, by and with the advice and consent of the senate, three

commissioners 'to enter into negotiations with the Cherolccc Nation, Cl-loctaw

Nation, Chickasaw Nation, the Muscogec (or Crccl() Nation, the 5cminolc
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Nation, for the purpose of the cxtinguisl-lmcnt of the national or tribal title to any
lands within that territorg now held }39 any and all of such nations or tribcs, either bg
cession of the same or some Part thereof to the Unitccl Statcs, or bg the allotment

and division of the same in scvcraltg among the |ndians of such nations or tribes,

rcsPcctivclg, as may be entitled to the same, or bg such other method as may be
agrcccl upon between the several nations and tribes aforesaid, or each of t!ﬁem, with
the United 5tates, with a view to such an adjus‘cmentJ upon the basis ofjustice and
cquitg, as may, with the consent of such nations or tribes of |ndians, so far as may be

necessary, be rcquisite and suitable to enable the ultimate creation of a state or

states of the (Jnion which shall embrace the lands within said [ndian Tcrritorg.’

T he commission was aPPointcd, and entered on the dischargc of its duties, and
under the sundrg civil aPProPriation act of March 2,1895 (28 Stat. 9%9,¢c. 1 89), two
additional members [174 (|.5.445,447] were aPPointed. [tis commonlg stylcd the

Dawes (ommission.
Thc senate, on March 29, 1894, adoptcd the {:o”owing resolution:

’Rcsolvccj, that the committee on the Five Civilized Tribcs of lndians, or any
subcommittee thereof aPPointed bg its chairman, Is hcrebg instructed to inc]uire
into the present condition of the [Five Civilized T ribes of |ndians, and of the
white citizens dwc”ing among, them, and the legislation requirecl and aPProPriate
to meet the needs and welfare of such Indians; and for that purpose to visit
]nclian Tcrritorg, to take tcstimony, have power to send for persons and papers,
to administer oaths, and examine witnesses under oaths; and shall report the
result of such inciuirg, with recommendations for 1egislation; the actual expenses
of suc inquirg to be Paid on aPProval of the chairman out of the contingent fund

of the senate.!

T he committee visited the |ndian Tcrritorg accordinglg, and made a report Mag 7,

1894. Sen. RCP. No.377,53d Cong., 2d Sess. |n this report it was stated: " | he
]ndian Tcrritory contains an area of 19,785,781 acres, andis occupiccl bg the }:ivc
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Civilizcd Tribes of lnclians, consisting of the Cheroicccs, Creeks, Choctaws,

Chickasaws, and SCminoles, E_ach tribe occuPics a separate and distinct part,
exccPt that the Choc’caws and Chickasaws, though occupying scParatclg, have a
common owncrship of that part known as the ‘(Choctaw and Chickasaw Territorg,‘
with rigl'lts and interests as recognizcd in their treaties as follows: the (Choctaws,
three-fourths, and the Chickasaws, one-fourth. Thc character of their title, the area
of each tribc, togethcr with the Population and an ePitomc of the legislation
concerning, these |ndians cluring the last sixtg—-{:ive years, is shown bg the report of the
committee on |ndian affairs submitted to the senate on the 26th dag oFJulg,
1892 (Scn. RCP. No. 1079, 5ch Cong., Ist Scss.), and so much of that rcPort as
touched on those Points was set forth.

Tlﬂe committee then gave the Population from the census of 1 890 as follows: lndians,
50,05 5; colored |ndians, colored [174 (1.5. 445, 448] claimants to Jndian citizensl-lip,
freedmen and colored, who”y orin part, 1 8,6%6; (hinese, 1%; whites, 109,%9%; whites
and colored on militarg reservation, 804; Population of Quapaw Agcncg, 1,281,~ora
total of 1 80, 182; and said: 1Since the taking of the census of 1890, there has been a
largc accession to the Population of whites who make no claim to |ndian citizcnshiP,
and who are rcsiding in the ]ndian Tcrritorg with the aPProval of the lndian
authorities. |t is difficult to say what the number of this class is, but it cannot be less
than 250,000, and it is estimated by many well-informed men as much largcr than that
number, and as high as 300,000." After describing the towns and settlements
Pcoplcd bg whitcs, and the character of the ]nclian Territorg, its climatc, soil, and

natural wcalth, the rePort continued:

‘Tl'\is section of country was set apart to the |ndian with the avowed purpose of
maintaining an ]ndian communitg bcgond and away from the influence of white
Peoplc. We stiPula’ccd that thcg should have unrestricted 5clmc-govemment, and
{:u”jurisdiction over persons and property within their rcsPective limits, and that
we would Protect them against intrusion of white PeoPlc, and that we would not

incorporatc themin a Political organization without their consent. Evcrg treaty,
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from 1828 to and including the treaty of 1866, was based on this idea of
exclusion of the ]ndians from the whitcs, and nonParticiPation bg the whites in
their Political and industrial affairs. \We made it Possiblc for the |ndians of that
section of country to maintain their tribal relations, and their [ndian Politg, laws,
and civilization if thcg wished so to do. And, if now, the isolation and

exclusiveness soug!ﬁt to be given to them by our solemn treaties is dcstrogccl,
and thcg are overrun bg a Population of strangers five times in number to their
own, it is not the fault of the government of the (Jnited States, but comes from
their own acts in admitting whites to citizcnship under their 1aws, and bg inviting
white Pcoplc to come within thcirjurisdiction, to become tradcrs, Farmcrs, and to

follow Prmcessional Pursuits.

‘]t must be assumed, in considcring this question, that the ]ndians themselves
have determined to abandon the Po]icy of [174 (1.5.445,449] exclusiveness, and
to Freely admit white PeoPle within the ]ndian Tcrritory, forit cannot be Possib!e

that thcg can intend to demand the removal of the white Pcoplc cither bg the

government of the (Jnited States or their own. Thcg must have realized that
when their Policg of maintaining an ]ndian communitg isolated from the whites

was abandoned for a time it was abandoned forever.!

Thc committee next referred to the class of white Pcoplc denominated bg the ]ndians
as intruders, n respect of whom there had been but little comPlaint in other sections

of the |ndian Tcrritorg than that of the (Cherokee Nation; and went on to say:

‘Thc ]ndians of the ]ndian Tcrritorg maintain an ]ndian government, have
legislativc bodies, and executive andjudicial officers. All controversies between
|ndian citizens are disposed of in these local courts. (ontroversies between
white Pcople and |ndians cannot be settled in these courts, but must be taken
into the court of the territory established bg the Unitccl States. This court was
established in accordance with the Provision of the treaties with the Choctaws,

Chickasaws, Creeks, and Seminoles, but no such Provision seems to have been
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made in the treaty with the Chcrokccs. We think it must be admitted that there
isjust cause of complaint among the ]ndians as to the character of their own
courts, and a goocl deal of dissatisfaction has been exPrcsscd as to the course
of Procedure and final determination of matters submitted to these courts. T he
determinations of these courts are {:inal, and so far the government of the
(/lnitcd States has not dircctly interfered with their determinations. Ferhaps we
should except the recent case where the secretary of the interior thought it his

clutg to intervene to prevent the execution of a number of Choctaw citizens.'

Thc report then recaPitulatcd the 1egislation conFerring ccrtainjurisdiction over
parts of the |ndian Tcrritorg on the district courts of the (nited States for the
Western district of Avrkansas, the [T astern district of | exas, and the district of
K ansas; the establishment of the Urxitccl States courtin the Jndian Tcrritorg; the
inclusion of a portion of [174 ().S5.445,450) the |ndian Territory within the
boundaries of the territorg of Oiclahoma, and the creation of a new ]ndian Territory,
over parts of which thejuriscliction of the district courts of Arkansas and T exas
remained; and, for reasons assigncd, recommended the aPPointmcnt of two additional
judges for the Unitccl Statcs court in the ]ndian Tcrritorg, and of additional

commissioners, and that thcjurisdiction of the district courts should be withdrawn.

Tlﬂe matter of schools was considered, and Fina”y the qucstion of title to the lands in
the |ndian Territorg; and the committee stated:

1 As we have said, the title to these lands is held by the tribe in trust for the
PCOPIC‘ We have shown that this trust is not being Propcrlg executed, nor will it
be if left to the |ndians, and the question arises, what is the dutg of the
government of the (nited States with reference to this trust? \While we have
rccognized these tribes as dcpcndcnt nations, the government has likewise
rccognizcd its guarclianship over the |ndians, and its obligations to protect them
in their property and Pcrsonal rights,

‘]n the treaty with the Chcrokccs, made in 1846, we stiPulatcd that thcy should
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pass laws for cqual Protcction, and for the sccuritg of lite, libcrtg, and Property.

]]c the tribe fails to administer its trust Propcrly }33 securing to all the Pcoplc of
the tribe ccluitable Participation in the common property of the tribe, there
appears to be no redress for the |ndian so chrivcd of his rights, unless the

government does interfere to administer such trust.

s it Possible, because the government has lodged the title in the tribe in trust,
that it is without power to comPcl the execution of the trust in accordance with
the Plain Provisions of the treaty concerning such trust? \Whatever power
congress Posscsscd over the |ndians as semidcpendcnt nations, or as persons
within itsjurisdiction, it still possesses, notwithstanding the several treaties may
have stiPulated that the government would not exercise such power; and
therefore congress may deal with this clucstion as if there had been no
lcgislation save that which Proviclccl for the execution of the patent to the tribes.
(174 ().5.445,451] '|f the determination of the qucstion whether the trustis oris
not being Properlg executed is one for the courts, and not for the lcgislative
dePart ent of the government, then congress can Provide bg law how such
clucstions shall be determined, and how such trust shall be administered, if it is

determined that it is not now bcing Properlg administered.

‘]t is aPParcnt to all who are conversant with the Prcsent condition in the ]ndian
Tcrritor9 that their system omcgovernmcnt cannot continue. Jtis not on!3 non-
American, butitis radica”g wrong, and a change is imPerativelg demanded in the
interest of the |ndian and whites alikc, and such changc cannot be much longer
delagcd. T he situation grows worse, and will continue to grow worse. There can
be no modification of the system. ]t cannot be reformed. ]t must be abancloncd,
and a better one substituted. That it will be difficult to do your committee trcclg
admit, but because it is a difficult task is no reason whg congress should not at

the earliest Possiblc moment address itself to this qucstion.'

On Novembcr 20, 1894, and Novembcr 18,1895, the Dawes commission made
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reports to congress of the condition of affairs in the ]nclian Territory in rcsPcct of
the mannerin which lands were held by the members of the tribcs, and of the mannerin
which the citizcnship of said tribes was dealt with, Fincling a dcplorab]e state of affairs,

and the gencral Prcvalcncc of misrule.

|n the report of November 18, 1895, the commission, among, other things, said: |t
cannot be Possiblc that in any Portion of this country, government, no matter what its
origin, can remain Pcaceablg for any lcngth of time in the hands of one-fifth of the
Peoplc subjcct to its laws. Sooncr or later violencc, if nothing clsc, will Put anend to
a state of affairs so abhorrent to the sPirit of our institutions. But these governments
are of our own creation, and rest for their very bcing on authoritg grantcd bg the
(nited States, who are therefore rcsPonsiblc for their character. |t is bound bg
constitutional obligations to see to it that government cvcrgwl-lcrc within its
juriscliction rests on the consent of the govcrncd. Thcrc is alrcadg Paimcul evidence
that in some parts of the territory [174 (].5.445,452]) this attempt of a fraction to
dictate terms to the whole has alrcady reached its limit, and, if left without

interference, will break up in revolution.’

And the commission, after rchrring to tribal lcgislation in the (Choctaw and
(Cherokee tribes bcaring on citizcnship, the maniPulation of the ro”s, and
Procccclings in ndian tribunals, stated: ‘Thc commission is of the oPinion that, if
citizenship is leFt, without control or suPervision, to the absolute determination of the
tribal authorities, with power to decitizenize at will, the greatest injusticc will be

Perpctratcd, and many good and 1awabiding citizens reduced to bcggarg“
And further:

‘The commission is comPe”cd to report that, so lor\g as power in these nations
remains in the hands of those now exercising it, further effort to induce them bg
negotiation to voluntarily agree upon a changc that will restore to the Pcoplc the
benefit of the tribal PFOPC"t}j; and that sccuritg and orderin government crjoyccl
bg the PcoPlc of the (Jnited States, will be in vain.
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‘Thc commission is therefore brought to the consideration of the qucstion:
What is the dut3 of the Unitcd 5tatcs government toward the Peoplc, ]nclian
citizens and (nited States citizens, resicling in this territory unclcrgovcmmcnts

which it has itself erected within its own borders?

'‘No one conversant with the situation can doubt that it is imPossiHc of
continuance. |t is of a nature that incvitablg grows worse, and has in itself no
power of regeneration. [ts own historg bears testimony to this truth. T he
condition is every clay bccoming more acute and serious. ]t has as little power as

disPosition for self-reform.

‘Nothing has been made more clear to the commission than that change, if it
comes at a", must be wrought out bg the authoritg of the Urxitcd States. This
Pcoplc have been wisclg given every oPPortunitg and tendered every Possible

assistance to make this changc for thcmsclvcs, but thcg have Persistcntlg

refused, and insist upon bcing left to continue Prcscnt conditions.

T here is no alternative left to the Unitcd States butto [174 (].5.445,453]
assume the rcsPonsibilitg for future conditions in this tcrritorg. ]t has created the
forms of government which have brought about these rcsu!ts, and the
continuance rests on its authoritg. Knowlcdge of how the power grantecl to
govern themselves has been Pervcrtcd takes away from the Unitcd Statcs all
justiﬁcation for further delag. ]nsccuritg of life and person and Propertg

increasing every dag makes immediate action imPcrativc.

The pretense that the government is debarred bg treaty obligations from
interference in the present condition of affairs in this territory is without
foundation. Thc present conditions are not 'treaty conditions. Thcre is not
only no treaty obligation on the part of the (nited States to maintain, or even
to Pcrmit, the present condition of affairs in the |ndian Territorg, but, on the
contrary, the whole structure and tenor of the treaties forbid it. ]F our

govcrnmcnt 1s obligatcd to maintain the treaties according to their origina] intent
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and purpose, itis obligatcc] to blot out at once present conditions. |t has been
most c[carly shown that a restoration of the treatg status is not on!3 an
imPossibilitg, but, if a Possibilitg, would be disastrous to this Pcople, and against
the wishes of a”, Peoplc and governments alike. Thc cry, therc{:ore, of those who
have brought about this condition of affairs, to be let alonc, not onlg finds no
shelter in treaty obligations, butisa Plca for Pcrmission to further violate those

Provisions.

‘Thc commission is comPc”cd bﬂ the evidence forced upon them during their
examination into the administration of the so-called '‘governments' in this
territory to report that these governments in all their branches are who”g

corrupt, irresPonsiblc, and unworthg to be 1ongcr trusted with the care and
control of the money and other property of ]ndian citizens, much less their |ivcs,

wl'uich thcg scarccly Prctcnd to Protcct.’

Bg the ]nciian aPProPriation act oﬂ)unc 10,1896 (29 Stat. 321,339, c. 598), the
commission was 'directed to continue the exercise of the authority alrcad9 conferred
upon them by Iaw, and endeavor to accomplish the objects heretofore Prescribcd to
them, and report from time to time to congress'; and it was further Proviclccl as follows:
(174 (].5.445,454] '] hat said commission is further authorized and directed to
Procccd at once to hear and determine the aPPlication of all persons who may aPPlg
to them for citizenship in any of said nations, and after such hearing thcy shall
determine the right of such aPPlicant to be so admitted and enrolled: Providcd,
however, that such aPPlication shall be made to such commissioners within three

months after the passage of this act.

T he said commission shall decide all such applications within ninety dags after

the same shall be made.

T hat in detcrmining all such applications said commission shall respect all laws

of the several nations or tribes, not inconsistent with the laws of the ( |nited

States, and all treaties with either of said nations or tribes, and shall give due
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force and effect to the ro”s, usages, and customs of each of said nations or
tribes: and Providcci, Further, that the rolls of citizcnship of the several tribes as
now existing are herebg confirmed, and any person who shall claim to be entitled
to be added to said rolls as a citizen of either of said tribes and whose right
thereto has either been denied or not acted upon, or any citizen who may within
three months from and after the passage of this act desire such citizcnship, may
aPPlg to the !ega“g constituted court or committee dcsignatcd bg the several
tribes for such citizenship, and such court or committee shall determine such

application within thir‘tg days from the date thereof-.

|n the Performancc of such duties said commission shall have power and
authoritg to administer oaths, to issue process for and compcl the attendance of
witnesses and to send for persons and papers, and all chositions and affidavits
and other evidence in any form whatsoever heretofore taken where the
witnesses giving said testimony are dead or now rcsiding bcgonc} the limits of
said territory, and to use every fair and reasonable means within their reach for
the purpose of dctcrmining the rights of persons claiming such citizcnship, orto
protect any of said nations from fraud or wrong, and the rolls so Prcparccl bg
them shall be hereafter held and considered to be the true and correct rolls of
persons entitled to the rights of citizenship in said several tribes: Providecl, that if
the [174 ().5.445,455] tribe, or any person, be aggricvcd with the decision of
the tribal authorities or the commission Providcd forin this act, it or he may
aPPeal from such decision to the (/lnitccl States district court; Providccl,
howcvcr, that the aPPcal shall be taken within sixtg dags, and thcjudgment of the
court shall be final.

‘That the said commission, after the exPiration of six months, shall cause a
complctc roll of citizcnship of each of said nations to be made up from their
records, and add thereto the names of citizens whose right may be conferred
under this act, and said rolls shall bc, and are hcrebg, made rolls of citizensl-lip of

said nations or tribcs, subjcct, howcvcr, to the determination of the Unitcd
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States courts, as Proviclccl herein.

"T he commission is hcrebg rcquired to file the lists of members as thcg {:ina”g
approve them with the commissioner of lnc]ian affairs to remain there for use as
the Finaljudgment of the dulg constituted authorities. And said commission shall
also make a roll of freedmen entitled to citizcnship in said tribes and shall include
their names in the lists of members to be filed with the commissioner of |ndian

affairs.!

bg the act of March 1, 1889, entitled 'An act to establish a Unitcd States court in
the ]ndian Tcrritorg, and for other Purposes’ (25 Stat. 78%, c. 655), a Urxitcd
States court was established, with a singlcjudgc, whosejuriscliction extended over
the ]ndian Territory, and it was Providcd that two terms of said court should be held
each year at Muscogee, in said territory, on the first Mondags of APril and
Septcmbcr, and such spccial sessions as mig}'lt be necessary for the dispatch of

business in said court at such times as thcjudge might deem cxPcdicnt.

On Ma9 2, 1890, an actwas Passcd 'to Providc a tcmporarg government for the
territory of Oklahoma, to enlargc thejuriscliction of the (Jnited States court in the
]ndian Tcrritorg, and for other Purposes‘ (26 5tat, 81,9%,c. 182), which enacted
'that for the purpose of holding terms of said court, said |ndian Tcrritor9 is hcrcbg
divided into three divisions to be known as the [First, Second and T hird divisions';
the divisions were defined; the Placcs in each division where court should be held were
enumerated; and it was Providcd that [174 (].5.445,456] the ’juclge of said court shall
hold at least two terms of said court in each year in each of the divisions aforesaid, at

such rcgular times as suchjudge shall fix and determine.’

March 18,1895, an actwas aPProved, entitled 'An act to Providc for the
appointment of additionaljudgcs of the (nited States court in the [ndian
Arcrri‘cor\xj'l 28 Stat. 693, c 145. The first section of this act declared: T hat the
tcrritory known as the ]nclian Tcrritory, now within tl'\e_jurisdiction of the Unitcd
States courtin said territory, is hcreby divided into thrccjuclicia] districts, to be
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known as the Northern, Central, and Southcrn District, and at least two terms of
the United States court in the [ndian Tcrritorg shall be held each year at each Place
of holding court in each district at such regular times as thcjuclgc for each district
shall fix and determine. T he Northern district shall consist of all the Creek country,
all of the Seminolc countrg, all of the Chcrokcc countrg, all of the countrg occuPied
bg the |ndian tribes in the QuaPaw Indian Agcncg, and the townsite of the Miami
T ownsite Compang. Thc C ntral district shall consist of all the Choctaw country.
. The Southcm district shall consist of all the Chickasaw country.’

The act Providcd for two additionaljudgcs for the court, one of whom should be
judgc of the Northern district, and the othcr,judgc of the Southern district, and that
thcjudge then in office should bcjudgc of the Central district. Thcjudges were
clothed with all the autl'\oritg, both in term time and in vacation, as to all causes, both
criminal and civil, that might be brought in said district, and the same suPcrintending
control over commissioners' courts therein, the same authority in thcjudicial districts
to issue writs of habeas corpus, ctc., as bg law vested in thejudgc of the Unitcd
States court in the [ndian Tcrritorg or in the circuit or district courts of the (Jnited
States. T!’rejuclgc of each district was authorized and cmPowcrcd to hold court in
any other district for the trial of any cause which thejudgc of such other district was
disqualiﬁcc‘ from trying, and whenever, on account of sickness, or for any other
reason, thejudgc of any district was unable to Pchorm the duties of his office, it was
Providcd that either of the (174 (].5.445,457] othcrjudgcs migl'\t act in his stead in
term time or vacation. A” laws theretofore enacted conFcrringjuris&iction upon the
umtcd Statcs courts held in Arkansas, Kansas, and T exas, outside of the limits of
the |ndian Tcrritorg as defined bg law as to offenses committed within the territory,
were rcPcalcd and thcirjurisdic‘cion conferred after Septcmber 1,1896, on the
1(United States courts in the |ndian Arcrri‘cor\xj'l

Bg section 11 of this act it was Providcd:

1Sec. 11. T hat thejudges of said court shall constitute a court of aPPcals, to
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be Prcsidccl over bg tl—\cjuclgc oldest in commission as chimcjusticc of said court;
and said court shall have suchjurisdiction and powers in said |ndian Territorg
and such gcncral suPcrintcncling control over the courts thereof as is conferred
upon the supreme court of Arkansas over the courts thereof bg the laws of said
state, as Providcd bg chaptcrfortg of Mansﬁcld‘s Digcst of the Laws of
Ar!cansas, and the Provisions of said cl-laptcr, so faras thcg relate to the
jurisdiction and powers of said supreme court of Arkansas as to aPPcals and
writs of error, and as to the trial and decision of causes, so far as they are
aPPlicable, shall be, and thcg are hcrebg, extended over and put in force in the
|ndian Territorg; and aPPca]s and writs of error from said court in said districts
to said aPPe"a’cc court, in criminal cases, shall be Prosccutcd under the
Provisions of chaPtcr Forty.-six of said Mansficld‘s Digcst, bg this act put n
force in the |ndian Tcrritorg. But no one of 5aidjudgcs shall sit in said
aPPc”atc court in the determination of any cause in which an aPPcal is
Prosccutcd from the decision of any court over which he Prcsidcd. ]n case of
said Presidingjudgc bcing absent, thcju&gc next oldest in commission shall
Presidc over said aPPc”atc court, and in such case two of saidjudgcs shall
constitute a quorum. In all cases where the court is equallﬂ divided in oPinion, the

judgmcnt of the court below shall stand affirmed.

"Writs of error and aPPcals from the final decisions of said aPPc“atc court shall
be a”owcd, and may be taken to the circuit court of aPPcals for the Eightl'\
judicial circuit in the same manner and under the same rcgulations as aPPcals are
taken from the circuit courts of the United States. Said [174 (|.5. 445,45 8]
aPPc“atc court shall aPPoint its own clerk, who shall hold his office at the
Plcasurc of said court, and who shall receive a salarg of one thousand two
hundred dollars per annum. The marshal of the district wherein such aPPc”atc
court shall be held shall be marshal of such court. Saicl aPPc“atc court shall be

held at South McAlcstcr, in the Choctaw Nation, and it shall hold two terms in
each year, at such times and for such Periods as may be fixed bg the court.!
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By the |ndian aPProPriation actof June 7, 1897 (30 Stat. 8, c. 3), Provision was
made for the aPPointment of an additionaljudge for the (Jnited States court in the
|ndian Tcrritorg, who was to hold court at such Placcs in the scvcraljudicial districts

therein, and at such times, as the aPPe”ate court of the territory might dcsignatc.

Thisjudge was to be a member of the aPPe”atc court, and have all the authoritg,
exercise all the powers, and Pchorm the like duties as the otherjudges of the court,
and it was ‘Provided that no one of saidjudgcs shall sit in the hcaring of any case in

said aPPe”atc court which was decided bg him.!

By this act of June 7, 1897, it was also Proviciccl:

T hat the commission aPPointcd to negotiate with the Five Civilized T ribes in
the |ndian Tcrritorg shall examine and report to congress whether the
MississiPPi (Choctaws under their treaties are not entitled to all the rights of
Choctaw citizenship except an interest in the (Choctaw annuities: Providcd
{:url:l-lcr, that on and after January first, eightccn hundred and ninct9~cig}1t, the
(nited States courts in said territory shall have original and exclusive
jurisdiction and authoritg to try and determine all civil causes in law and equit9
thereafter instituted, and all criminal causes for the Punishment of any offense
committed after Januarg first, cightccn hundred and ninct3~cigl1t, bg any person
in said territory, and the (nited States commissioners in said territory shall
have and exercise the powers andjurisdiction a!rcady conferred upon them 139
existing laws of the (nited States as respects all persons and property in said
territory; and the laws of the United States and the state of Arkansas in force
in the territory shall aPP13 to all persons therein, irrespective [174 ().5.445,459]
of race, said courts cxcrcisingjurisdic‘cion thereof as now conferred upon them in
the trial of like causes; and any citizen of any one of said tribes otherwise
clualiwcicd who can sPcak and understand the E_nglish language may serve as a

juror in any of said courts.

T hat said commission shall continue to exercise all authority heretofore
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conferred on it bﬂ law to negotiate with the Five tribcs, and any agreement made
139 it with any one of said tribes, when rathcicd, shall operate to susPcnd any
Provisions of this act if in conflict therewith as to said nation: Providcd, that the
words 'rolls of citizcnship,‘ as used in the act of June tenth, cightccn hundred
and ninety-six, making aPProPriations for current and contingent expenses of
the ]ndian chartmcnt and Ful{:i”ing treaty stiPulations with various ]ndian tribes
for the fiscal year cnding June thirticth, cighteen hundred and nincty- seven,
shall be construed to mean the last authenticated rolls of each tribe which have
been aPProvcd bg the council of the nation, and the descendants of those
aPPcaring on such ro"s, and such additional names and their descendants as
have been subscqucntlg added, either bg the council of such nation, the clulg
authorized courts thereof, or the commission under the act oF\)unc tenth,
cightccn hundred and ninetg—-six And all other names aPPearing upon such rolls
shall be open to investigation bg such commission for a Period of six months
after the passage of this act. And any name aPPcaring on such rolls and not
confirmed }33 the act omCJunc tenth, cightecn hundred and ninetg~six, as herein
construcd, may be stricken therefrom }39 such commission where the Part9
affected shall have ten dags‘ Prcvious notice that said commission will investigate
and determine the rig}'lt of such party to remain upon such roll as a citizen of
such nation: Providccl, also, that any one whose name shall be stricken from the
roll bg such commission shall have the right of aPPcal, as Providcd in the act of
June tenth, eightcen hundred and ninety- six.

‘That on and after Januarg First, cightecn hundred and ninctg-eight, all acts,
ordinances, and resolutions of the council of either of the aforesaid [Five T ribes
Passcd shall be certi- (174 (].5.445,460] fied immcdiatclg upon their passage to
the Prcsident of the (Jnited States and shall not take effe t, if disapprovcd bg
him, or until thirtg days after their passage: Proviclcd, that this act shall not applg
to resolutions for ac%journmcnt, or any acts, resolutions, or ordinances in relation

to negotiations with commissioners heretofore aPPointcd to treat with said

tribes.’
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From the annual report of the commission of Oc‘cobcr 5,1897,it appears that there
had been Prcscnted, in accordance with the Provisions of the act of 1 896, 'some
seven thousand five hundred claims, rcPresenting nearlg, i not quite, seventg-lcivc

thousand individuals, each claim requiring a separate acﬁudication upon the evidence

upon which it rested'; and that 'about one thousand aPPeals have been taken from
the decisions of the commission.” And the commission said: "] he condition to which
these [Five Tribcs have been brought bg their wide charture in the administration of
the governments which the (Jnited States committed to their own hands, and in the
uses to which thcg have put the vast tribal wealth with which thcg were intrusted for
the common cnjoymcnt of all their PcoPlc, has been Fu”g set forth in former rcPorts of
the commission, as well as in the reports of congrcssional committees commissioned to
make incluirg on the ground, ]t would be but rePctition to attempt again a recital.
Longcr service among them, and grcatcr{:amiliaritg with their condition, have left
nothing to modi{:g either of fact or conclusion in former reports, but, on the contrary,
have strcngtl-lcncd convictions that there can be no cure of the evils cngcnclcred by
the Pervcrsion of these great trusts but their rcsumption by the government which

created them.!

Junc 28,1898, an actwas aPProved, entitled ‘An act for the Protcction of the
Pcoplc of the ]ndian Tcrritorg, and for other Purposes‘ ( 30 Stat 495,¢c.51 7). The

second section read:

19ec. 2. T hat when in the progress of any civil suit, either in law or cquity,
Pending in the (Jnited States court in any district in said territory, it shall
appear to the court that the property of any tribe is in any way affected bg the
issues bcing l'mcarcl, said court is hcrcbg authorized and rcquircd to make said
tribe a party to said suit by service upon the chief [174 (].5.445,461] or
governor of the tribe, and the suit shall thereafter be conducted and determined
as if said tribe had been an original party to said action.’

And the third and eleventh sections in part:

http://casclaw.lP.xcindlaw.com/scripts/Printcr_Friendlg.Pl?Page=us/] 7‘%/‘1"‘%5.}1tm] 9,/8,/2007



Find]_aw: Cases and (odes Fagc 17 of 48

1Sec. 3. Ti-lat said courts are hcreby givcnjurisdiction in their rcsPectivc
districts to try cases against those who may claim to hold as members of a tribe
and whose mcmbership is denied bg the tribe, but who continue to hold said
lands and tenements notwithstanding the objection of the tribe and if it be found
upon trial that the same are held unlawi:u“g against the tribe bg those claiming to
be members t!"lCl’COi:, and the mcmbcrsi'iip and rigl'it are disallowed bg the
commission to the Five Tribcs, or the United 5tates court, and the_judgmcnt
has become final, then said court shall cause the Parties chargcci with unlawtu”g
i‘lolding said Posscssions to be removed from the same and cause the lands and
tenements to be restored to the person or persons or nation or tribe of ]ndians

entitled to the Possession of the same.!

1Sec. 11. ] hat when the roll of citizcnship of any one of said nations or tribes is
tu”g complctcd as Proviclcci i:)y Iaw, and the survey of the lands of said nation or
tribe is also comPletcd, the commission heretofore aPPointcd under acts of
congress, and known as the 'Dawcs Commission,’ shall Proceeci to allot the
exclusive use and occupancy of the surface of all the lands of said nation or
tribe susccPtiblc of allotment among the citizens thereof, as shown bg said ro”,
giving to caci'l, so far as Possib]c, his fair and equal share ti'iercot, considcring
the nature and tertilitg of the soil, location, and value of same. ... thn such
allotment of the lands of any tribe has been bg them comPlctcci, said commission
shall make full report thereof to the secretary of the interior for his aPProval:
Provided, hat nothing herein contained shall in any way affect any vested lcgal
rigl—its which may have been heretofore grantccl bg act of congress, nor be so
construed as to confer any additional rights upon any Partics ciaiming under any
such act of [174 (].5.445,462] congress: Providcd further, that wheneverit shall
appear that any member of a tribe is in Possession of lands, his allotment may be
made out of the lands in his Posscssion, including his home if the holder so

desires: Provicicd icur'ti-lcr, that if the person to whom an allotment shall have been
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made shall be declared, upon aPPcal as herein Providcd for, by any of the courts
of the (Jnited States in or for the aforesaid territory, to have been i”cga“g
accorded rights of citizcnship, and for that or any other reason declared to be
not entitled to any allotment, he shall be ousted and cjectcd from said lands.’

Section 21 was as follows:

'That in making rolls of citizcnship of the several tribcs, as rcquircd by law, the
commission to the [Five Civilized T ribes is authorized and directed to take the
roll of (Cherokee citizens of cightccn hundred and eightg (not including
freedmen) as the only roll intended to be confirmed bg this and Precccling acts
of congress, and to enroll all persons now living whose names are found on said
ro“, and all descendants born since the date of said roll to persons whose names
are found thcrcon; and all persons who have been enrolled bg the tribal
authorities who have heretofore made permanent settlement in the (Cherokee
Nation whose Parents, bg reason of their Chcrokec bloocl, have been lawFu”g
admitted to citizcnshiP bg their tribal authoritics, and who were minors when their
parents were so admitted; and theg shall investigate the right of all other persons
whose names are found on any other rolls and omit all such as may have been
Placed thereon bg fraud or without authoritg of law, cnro”ing onlg such as may
have lawful right thcrcto, and their descendants born since such rolls were maclc,

with such intermarried white persons as may be entitled to citizcnship under

Chcrokcc laws.

e shall make a roll of Cherokee freedmen in strict compliancc with the decree of
the court of claims rendered the third dag of ]:ebruary, cightccn hundred and
ninety-six. 1 (174 ().5.445,463]) 'Said commission is authorized and directed to
make correct rolls of the citizens bg blood of all the other tribes, climinating from
the tribal rolls such names as may have been Placccl thereon bg fraud or without
authoritg of law, enro”ing such on[g as may have lawful right thereto, and their

descendants born since such rolls were made, with such intermarried white
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persons as may be entitled to Cl’roc’caw and Cl‘lickasaw citizenslﬂip under the

treaties and the laws of said tribes.

1Said commission shall have autl—moritg to determine the iclcntitg of Choctaw
Indians claiming rights in the Choctaw lands under article fourteen of the treaty
between the Unitcc‘ Statcs and the Choctaw Nation concluded Septcmbcr
twentg~sevcnt|1, cightccn hundred and thirtg, and to that end they may
administer oaths, examine witnesses, and Pchorm all other acts necessary

thcreto, and make rcport to the secretary of the interior.

’Thc roll of Creek freedmen made bg J W Durm, under autl'\oritg of the
Unitccl States, Prior to Marcl'\ Fourtccnth,

____never hereafter shall either slavcry or involuntarg servitude exist in their nation
otherwise than in the Punishmcnt of crime, whereof the party shall have been duly
convicted, in accordance with laws aPPlicablc to all the menmbers of said tribe alike.
Thcg further agree that all freedmen who have been liberated bg voluntarg act of
their former owners r bg law, as well as all free colored persons who were in the
countrg at the commencement of the Rcbc"ion, and are now residents tl-lcrcin, or who
may return within six months, and their descendants, shall have all the rights of native
(Cherokees: Providccl, that owners of slaves so cmanciPa’ccd in the Cherokee Nation

sha” never receive any comPcnsation or pay For thc slavcs soO cmancipatcd.‘

Ke{:crring to that article, the court of claims, Februarg 18, 1896, transmitted a
communication to the commissioner of |ndian aH:airs, stating; T he courtis of the
oPinion that the clauses in that article in these words, 'and are now residents therein,
or who may return within six months, and their descendants, were intended, for the
Protection of the Cherolccc Nation, as a [imitation upon the number of persons who
might avail themselves of the Provisions of the treaty; and, conscqucntlg, that they
refer to both the freedmen and the free colored persons Prcviouslg named in the
article. Tl-lat is to say, Frccdmen, and the descendants of Frccdmcn, who did not
return within six mon’chs, are excluded from the benefits of the treaty and of the
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decree. T he courtis also of the oPinion that this Pcriod of six months extends from
the date of the Promulgation of the trcatg, August 11,1866, and conscqucnt|9 did
not cxPirc until f:ebruarg 11,1867. Joumeycakc V. Cherokcc Nation, 31 Ct. Cl.
148. [174 (].5. 445, 464] cightccn hundred and sixty-seven, is hereby confirmed, and
said commission is directed to enroll all persons now living whose names are found on
said ro”s, and all descendants born since the date of said roll to persons whose names
are found thereon, with such other persons of A{:rican descent as may have been

rightFu”g admitted bg the lawful authorities of the Creek Nation.

e shall make a correct roll of all Choctaw freedmen entitled to citizcnship under
the treaties and laws of the (Choctaw Nation, and all their descendants born to
them since the date of the treaty.

e shall make a correct roll of Chickasaw freedmen entitled to any rights or
benefits under the treaty made in cightccn hundrd and sixty~six between the
(nited States and the (Choctaw and (Chickasaw tribes and their descendants
born to them since the date of said treaty and Forty acres of land, including their
Prescnt residences and imProvements, shall be allotted to cach, to be sclectcd,
held, and used bg them until their rights under said treaty shall be determined in

SUC"'I manncer as sha” bC herca{:tcr PrOViC]Cd ]33 COﬂgl’CSS‘

The several tribes may, bg agreement, determine the right of persons who for
any reason may claim citizcnship in two or more tribes, and to allotment of lands
and distribution of moneys bclonging to each tribc; but if no such agreement be

made, then such claimant shall be entitled to such rights in one tribe only, and
may elect in which tribe he will take such right; but if he fail or refuse to make
such selection in due time, he shall be enrolled in the tribe with whom he has

resided, and there be given such allotment and distributions, and not elsewhere.

‘No person shall be enrolled who has not heretofore removed to and in good
faith settled in the nation in which he claims citizcnship: Proviclcc], howcvcr, that

nothing contained in this act shall be so construed as to militate against any
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rights or Privilcgcs which the MississiPPi Cl‘loctaws may have under the laws of
or the treaties with the ( Inited States.

’Said commission shall make such rolls dcscriptivc of the persons thcrcon, so
that thcg may be thercby identified, and [1 74 (].5.445,465] itis authorized to
take a census of each of said tribes, or to acloPt any other means bg them
deemed necessary to enable them to make such rolls. Thcg shall have access to
all rolls and records of the several tribes, and the (Jnited States court in [ndian
Tcrritorg shall havcjurisdiction to comPcl the officers of the tribal governments
and custodians of such rolls and records to deliver same to said commission, and
on their refusal or failure to do so to Punish them as for contempt; as also to
rcquire all citizens of said tribes, and persons who should be so cnro”cd, to
appear before said commission for cnro”mcnt, at such times and Placcs as may
be fixed bg said commission, and to enforce obedience of all others concerned,
so far as the same may be necessary, to enable said commission to make rolls as
herein rccluirecl, and to Punish any one who may in any manner or bg any means

obstruct said work.

T he rolls so made, when aPProved bg the secretary of the interior, shall be final,
and the persons whose names are found thcrcon, with their descendants
thereafter born to thcm, with such persons as may intcrmarry according to tribal

1aws, shall alone constitute the several tribes which thcg represent.

‘Thc members of said commission sl-la”, in Pchorming all duties rcc]uircd of them
bg law, have authoritg to administer oaths, examine witnesses, and send for
persons and papers; and any person who shall wi”mcu”g and knowinglg make any
false affidavit or oath to any material fact of matter before any member of said
commission, or before any other officer authorized to administer oaths, to any
affidavit or other paper to be filed or oath taken before said commission, shall
be deemed guiltg of PC'_'jU"9> and on conviction thereof shall be Punished as for

such offense.’
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1Sec. 26. | hat on and after the passage of this act the laws of the various

tribes or nations of lndians shall not be enforced at law orin equitg bg the courts

of the Unitcd States in the |ndian Tcrritorg.‘

1Sec. 28. Tlﬂat on the first day oFJulg, cightccn hundred and ninety eight, all
tribal courts in [ndian Territorg shall be abolishcd, and no officer of said courts
shall thereafter have any authoritg whatever to do or Pcrf:orm any act
theretofore [1 74 (].5.445,466) authorized bg any law in connection with said
courts, or to receive any pay for same; and all civil and criminal causes then
Pcnding in any such court shall be transferred to the (nited States court in
said territory bg Filing with the clerk of the court the original papers in the suit:
Providcd, that this section shall not be in force as to the Chickasaw, Choctaw,
and Crcck tribes or nations until the first dag of October, cightccn hundred
and ninctﬂ~cigl1t.’

Section 29 ratified the agreement made bg the commission with commissions
rePrescnting the Clﬂoctaw and Chickasaw tribes, APril 2%, 1897, as amended bg the
act, and forits going into effect if ratified before Dcccmber 1,1898, 139 a majority of

the whole number of votes cast bg the members of said tribes at an election held for
that purpose: ‘Providcd, that no person whose right to citizcnship in either of said
tribes or nations is now contested in original or aPPc”atc Procccclings before any
(nited States court shall be Pcrmitted to vote at said election’; 'and if said
agreement as amended be so ratified, the Provisions of this act shall then onlg aPPlg

to said tribes where the same do not conflict with the Provisions of said agreement.’

T hen followed the agreement referred to, containing Provisions as to allotments,
railroads, town sites, mines,jurisdiction of courts, and tribal lcgislation, and stating; 't
is further agrccd, in view of the modification of |egislativc authoritg andjudicial
jurisdiction herein Providcd, and the nccessitg of the continuance of the tribal
governments so mocihcicd, in order to carry out the rcquiremcnts of this agreement,

that the same shall continue for the Period of cight years from the fourth dag of
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Marcl-l, cightccn hundred and ninctg~cigl1t. This stiPulation is made in the belief that
the tribal governments so modified will prove so satismcactorg that there will be no need
or desire for further change till the lands now occuPicd bg the Five Civilized T ribes
shall, in the opinion of congress, be Prc!:)arcd for admission as a state in the (Jnion.
But this Provision shall not be construed to be in any respect an abdication bg
congress of power at any time to make needful rules and rcgulations rcsPcctirxg said

tribes.' | he agreement was [174 (5. 445, 467] ratified }39 the two nations in August,
1898. KCP. (Com. |nd. Affairs, 1898, p- 77.

5ection %0 made similar Provision in respect of an agreement with the Creck Nation,

which is set forth.

Thc ]ndian aPProPriation act oFJulg 1,1898 (30 5tat, 571,591, c. 545), continued
the authority theretofore conferred on the commission bg law, and contained this

Provision:

'APPeals shall be allowed from the Unitcd States courts in the |ndian
Tcrritorg direct to the supreme court of the (Jnited States to either party, in
all citizcnship cases, and in all cases between either of the [Five Civilized Tribcs
and the (Jnited States involving the constitutionalitg or validitg of any
1egislation aH:ccting citizenship, or the allotment of lands, in the |ndian Tcrritorg,
under the rules and regula’cions governing aPPcals to said court in other cases:
Providcd, that aPPcals in cases decided Prior to this act must be Pcrf:ectcd in
one hundred and twenty dags from its passage; and in cases decided
subsequent thercto, within sixtg days from Finaljudgment; but in no such case
shall the work of the commission to the [Five Civilized T ribes be crjoinccl or
suspcndcd bg any Procccding in, or order o{:, any court, or of angjudgc, until
after Finaljudgmcnt in the supreme court of the (Jnited States. |n cases of
aPPeals, as aForcsaid, it shall be the dutg of the supreme court to advance such

cases on thc dockct and disPosc O]C the same as carlg as Possiblc.‘

ThcrcuPon numerous aPPcals were Prosccutcd to this court, of which 166 were
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submitted on Printcd brimcs, with oral argument in many of them. Fourof these
aPPeals are set out in the title, numbered 42%,45%, 461,496, and the remaining 162
are enumerated in the margin. 2 [i74 (].5.445,468] The Procccclings in these four
aPPcals are sugicicntlg stated as follows:
No.423.
Stephcns etal. v. Thc Cl'\croiccc Nation.

William Stephcns, Mattie J Agres, his daughtcr, Stcphcn . Agrcs, Jacob S.
Ayrcs, and Mattie Agrcs, his grandchiL (174 (1.5.445,469] dren, aPPliccl to the
Dawes commission for admission to citizcnship in the Chcroicce Nation, August 9,
1896. | he nation answered, dcnging thejurisdiction of the commission, and on the
merits, and the aPPlication was rcjectcd, whcreupon applicants aPPcaled to the
UHitcd Statcs courtin the ]nclian Tcrritorg, Nor’chcm district, where the cause was
referred to a sPccial master, who rcPortecl, on the eviclencc, that the applican’cs were
Chcrokee ]ndians 139 blood. Thc court (5Pringcr, J) accePted the Findings of the
master that William Stcphcns was one-fourth |ndian and three- fourths white; that he
was born in the state of Ohio; that his father was a white man, and a citizen of the
Urxitcd Statcs; that his mother's name was Saral'r, and that she was a daughtcr of
Wi”iam E_”ington 5hoe~500ts, and that her father was known as Capt 5hoc—-
Boots in the old (Cherokee Nation; that his mother was born in the state of
Kcntuckg, and that she moved afterwards to the state of Ohio, where she was
married to Robert Stcphens, [174 (].5.445,470) the father of William; that William
Stcphcns came to the Chcrokee Nation, ]nd. T.,in1 873, and has resided in the
Chcrokee Nation ever since; that soon after he came to the Cheroicee Nation he
made aPPlication for his mother and himself to be readmitted as citizens of that
nation; that the commission who heard the case was convinced of the genuineness of
his claim to (Cherokee blood, and so rePortcd to the chief, but rcjcctcd his
aPPlication on a technical grouncl; that the chicmc, in a message to the council, stated
that he was convinced of the honcsty and genuineness of the claim, and wished the
council to pass an act recognizing Stcphens as a full citizen; but this was never done.

T he court, rc{:crring to the master's report, said:
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|t is further stated that he has imProvcd considerable property in the nation,
and has continuouslg lived there as a Chcrokcc citizen, and at one time was
Permittcd to vote in a (Cherokee election. Jt appears from the evidence in the
that this aPPlicant comes within the Fo”owing Provision of the Cherokee
constitution: '\Whenever any citizen shall remove with his effects out of the limits
of this nation and becomes a citizen of any othergovcmment, all his rigl-lts and
Privileges as a citizen of this nation shall cease: Provided, ncvcrthelcss, that the
national council shall have power to readmit bg law to all the rights of citizcnship
any such person or persons who may at any time desire to return to the nation
on memorializing the national council for such readmission.! Thcrc was a
Provision Prcciscly similar to this in the constitution of the old Cl’reroi«:c Nation
as it existed Prior to the removal of the tribe west of the MississiPPi river. Thc
Provisionjust ciuotecl is from the constitution of the (Cherokee Nation as now

constituted.

T he mother of the Principal claimant, as heretofore stated, was born in the
state of Kcntuckg, and from that state she moved to the state of Ohio, where
she married the father of the PrinciPal claimant in this case. [Her status was then
fixed as that of one who had taken up a residence in the States. 5he had
ceased to be a citizen of the (Cherokee Nation, and she cannot be readmitted
to citizcnship in the nation except bg (174 ().5.445,471] complging with the
constitution and laws of the nation as declared bg the supreme court in the case
of the [” astern band of Chcrokee ]nclians against the Cl—\croiccc Nation and
the (Jnited States.

‘Thc master states the claimant was rcjcctecl bg the commission of the
Cheroiccc Nation upon a technical ground, Thc ground upon which the
decision was based was that the names of the claimants did not appear upon any
of the authenticated rolls of the Prcsent Chcrokcc Nation or of the old
(Cherokee Nation. T he commission which Passed upon his application was
created under the act of the council of Deccmbcr 8,1886
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Robert Stephens, the father of the PrinciPal claimant in this case, was a citizen

of the Um'ted States and a resident of the state of (Ohio, and the mother of
the claimant William Stephens had abandoned the (Cherokee Nation, and
ceased to be a citizen thereof. Thercpore the Principal claimant, at the time of
his birt}'s, was a citizen of the Urwited 5tates, taking the status of his father. ]
doubt whether he could become a citizen of the (Cherokee Nation without the
affirmative action of the (Cherokee council. T he evidence fails to disclose that
he has ever applicd to any of the commissions that ha&jurisdiction to admit him
as a citizen of the Cherokee Nation. Tl’]é commission to which he did aPPlﬂ for
enrollment as a citizen of the ("herokee Nation having held that his name did not
appear upon any of the (Cherokee rolls of citizenship, his aPPlication was
rejccted. [Te never having been admitted to citizenship as required }Jg the
constitution and laws of the Cherokcc Nation, theju&gmcnt of the (/lnited
States commission rejecting this case is affirmed, and the aPP]ication of the

claimants to be enrolled as citizens of the ("herokee Nation as denied.

Judgment agirming the decision of the Dawes commission reFusing aPPlicants’
enrollment and admission as citizens of the (_herokee Nation was entered [ December
16,1897, whcreupon a motion for rehearimg was filed, which was ﬁna”g overruled
Junc 2%, 1898, andjudgment again entered that aPPlicants 'be not admitted and
enrolled as citizens of the Cherokcc Nation, [ndian Tcrritorg.‘ "rom these decrees
aPPlicants Pragecl (174 (].5.445,472] an aPPeal to this court August 29,1898,
which was allowed, and Pergected September 2, 1898, and the record filed here
October 35,1898.

No.45%. ] he (Choctaw Nationv. 7. R. Robinson.

SCPtember 7,1896, . K. Robinson aPPIiecl to the [Dawes commission to be
enrolled as an intermarried citizen. [ is Petitior\ set forth that he was a white man; that
he married a woman of ("hoctaw and (Chickasaw blood, September 21,1873, bg
which marriage he had five childrcn; that she died, and he married a white woman
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August 10, 1884, with whom he was still living. The (Choctaw Nation answered,
objecting that the [ Dawes commission had nojurisdiction, because the act of
congress creating it was unconstitutional and void; that Robinson had not aPP]ied for
citizens!’\ip to the tribunal of the (Choctaw Nation constituted to try ciuestions of
citizenship; and that he ought not to be enro”cd, ibecause he has not shown }33 his
evidence that he has not forfeited his rights as such citizens bg abandonment or
remarriage.’ The Dawes commission granted the aPP]ication, and thereupon the
C}'loctaw Nation aPPca!ed to the United States court in the |ndian Tcrritory,
Central district. Tl‘ne cause was referred to a master, who made a rePort, and
therca?ter, June 29,1897, the court (Claytor&, J) found that Robinson was 'a
member and citizen of the ("hoctaw Nation bg intermarriage, having heretofore been
lega”y, and in compliance with the laws of the ("hoctaw Nation, married to a
C}'loctaw woman }35 bloo&, and that said . K. Robinson was, bg the dulg%onstitutc&
authorities of the Choctaw Nation, Placec{ upon the last roll of the members and
citizens of the ("hoctaw Nation Preparec] bg the said (Choctaw authorities, and that
his name is now upon the last comP]eted rolls of the members and citizens of the said
(_hoctaw Nation," and thereupon decreed that Robinson was 'a member and citizen
}33 intermarriage with the C}noctaw Nation, and entitled to all the rights, Privileges,
immunities, and benefits in said nation as such intermarried citizen and said membcr,‘
and directed a certified copy of thejudgment to be transmitted to the commission.
"rom this decree the [174 (|.5. 445, 473] (_hoctaw Nation Praged an appeal
Septcmber 21,1898, which was on that dag allowed and Perpectcd.

No.461. Jennie Johnsonetal.v. The Creek Nation.

Thiswasa Petition of Jennie Johnson and others to the Dawes commission for
admission to citizenship and membership in the (reek Nation. |t seems to have been
Prcscnteci August 10,1896, on behalfof 112 applicants, to have been granted as to
62, and to have been denied as to 57, bg whom an aPPeal was taken to the United
States court in the |ndian Territorg, Northern district. | he cause was referred to a

sPecial master, and on une 164, 1898, the court (Springer, J} rendered an opinion, in
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which, after consic{ering various laws of the Muscogee or (_reek Nation bcaring on
the subject, certain decisions of tribal courts, the action of a certain ‘committee of
cighteen on census rolls of 1 895 and of the council thereon aclopting the rcpor‘c of
that committee, in respect of applicants, the court concluded that aPPe”ants were not
entitled to be enrolled as citizens of the Creek Nation, and enteredjudgment
accorc!inglg, whereupon an aPPeal was Praged from said decree, and allowed and

PerFected September 27,1898.

No.496. ] he (hickasaw Nation v. Richard (. Wiggs et al.

Richard C. Wiggs filed an aPPlication before the [ Dawes commission to be admitted
to citizenship in the (Chickasaw Nation, asserting, among other things, that he was a
white man, and, Prior to October 1%, 1875, a citizen of the Urxited States, on which
day he lawmcu]lﬂ married Gcorgia M. A”en, a native Chickasaw |ndian, and member of
the Chickasaw tribe; and also an aPPlication on behalf of his whce, Josie Wiggs, at
the time of their marriage, which was in accordance with the (Chickasaw laws under
such circumstances, a white woman, and citizen of the waited States, and their
daughter, I~ dna \/\/iggs, August 15,1896. | he (hickasaw Nation, Scptember i,
1896, filed with the commission its answer to these aPP]ications, which, after denging
thejuriscliction of the commission, traversed the a”egations of the aPPlications. (174
(1.5.445,474) November 15, 1896, the [ Dawes commission admitted Richard (.
\/\/iggs to citizenship in the (Chickasaw Nation, but denied the aPPIication as to Mrs.
Wiggs and their &aughter. T hereafter an aPPea] was taken on behalf of the wife and
daughter to the umted States court in the ]ndian Territorg, Southern district, and
across aPPeal 139 the Chickasaw Nation from the decision of the commission
ac]mitting Wiggs to citizenship. The court referred the cause to a masterin chancerg,
who made a report in favor of Wiggs, but against his wife and daughter. The court
(Townsend, J) found: ’That all of the aPP]icants are entitled to be enrolled as
Chickasaw ]r\c{ians, it aPPearing to the court that the said Ric!ﬁard C Wiggs, Eeing a
white man, and citizen of the (nited States, was married in the year 1875 to

Georgia M. Allen, who was a native (Chickasaw |ndian by blood; said marriage was
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solemnized according to the laws of the (Chickasaw Nation; that in the year 1 876

T he said wife of the said Richard . Wiggs died; that from and after said marriage
the said Richarcl C. Wiggs continued to reside in the Chickasaw Nation, and to
claim the riglﬁts of citizcnship in said nation, and as such he served in the Chickasaw
lcgislature, and was also sheriff of Fickens county, in said nation; that in the year
1886 the said Richard (. Wiggs was lawfu”g married, accorc]ing to the laws of the
(hickasaw Nation, to Miss Josie | awson, and that ever since said marriage the said
Wiggs and his present wife have resided in the Chickasaw Nation, and claimed the
rights of citizenship thcrein, and that there has been born unto them a daughter,
Mary [ dna Wiggs;’ and thereupon entered a decree, December 22, i 897, ac]mittir\g
Richard C. \/\/iggs, his wife, and their c{aughter, 'to citizenship in the (Chickasaw
Nation, and to enrollment as members of the tribe of (Chickasaw |[ndians, with all the
rights and Privilcgcs aPPcrtaining to such relation; and it is further ordered that this

decree be certified to the Dawes commission for their observance.

I:rom this decree an aPPea] was allowed and Pchectcé July i1,1898.

74 (.S 445,475) WLT Hutchings, Wilkinson Call, D.W. C. Duncan, and A.
W. Cockri”, for Chcrokcc Nation.

J. M. Wilson, for Choctaw Nation.
. T . Paine and [Holmes (Conrad, for (hickasaw Nation.
Ben. T.Du Val, for (reek Nation.

A. . Garland, R. C. Garland, [Heber J Mag, M. M. I dmiston, Joseph N. Hill,
Yancey | ewis, W. W. Ducﬂeg, | . T.Michener, S5. M. FPorter, Wm. Ritchie, 1. M.
Furman, C L Herbert, W ] Cruce, A C Crucc, J C Thompson, Wm M
Cravens, C C Fotter, \/V C] chderson, J W Jo!’mson, W A Lcc”)ctter, Si]as
[Hare, C Al Kcigwin,

[i 74 US 445,476] Jacob C Hodges, J C] Ra”s, ancl W 5 Logan, For various
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claimants for citizensiiip.

Mr. Chieicjustice ]:U LLER, after stating the facts in the icoregoing ianguage,
delivered the oPinion of the court.

Ti‘nesc aPPeals are from decrees of the Unitcd States court in the |ndian Territor9J
sitting in first instance, rendered in cases Penciing therein invoiving the rigiit of various
individuals to citizenship in some one of the four tribes named. Most of them came to
that court bg aPPcal from the action of the socalled 'Dawes (Commission,’ ti'iougiw
some were from decisions of tribal authorities. Mang qucstions are common to to
them all, and it will be assumed that in all of them the decrees were rendered and the
court had icinaiig acﬁoumeci before the passage of the act oi:Juig i, 1898, Providing
for aPPeais to this court.

The act June 10, 1896, Provided ithat if the tribe or any person be aggrieved with
the decision of the tribal authorities or the commission Provided forin this act, it or he
may aPPeai from such decision to the Unitcci States district court: Providecl,
i‘iowever, that the aPPeai shall be taken within sixt9 dags, and thejucigment of the
court shall be final.

[n must be admitted that the words (United States district court’ were not accurateig
used, as the Ursited States court in the |ndian Territory was not a district or circuit
court of [174 (1.5.445,477) the (United States (Jnre Mills, 135 (].5. 263,268, 10
S. SUP. Ct. 762), and no such court i‘iaci, at the date of the act,jurisciiction therein.

PBut as, maniiccstiﬂ, the aPPeai was to be taken to a UHited States court i‘iaving
jurisdiction in the ]nciian Territorg, and in view of the other terms of the act ijearing
on the immediate subject~matter, to say notiiing of 5ubsequent legisiation, itis clear
that the Uriited States court in the |ndian Territorg was the court referred to. | his
conciusion, i‘iowcver, may gairiy be said to involve the rcjection of the word 'district’ as
a descriptive term, and, rcaciing the Provision as granting an aPPcal to the UHited
States court in the |ndian Territorg, the question arises whether ti'iejucigments made
final by the statute are ti'iejucigments of that court in the several districts delincated
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53 the act of March 18, 1895, or of the aPPe”ate court therein Provided for, which
may be referred to later on, since itis objected in the outset that no aPPea] from the
decisions of the [ Dawes commission or of the tribal authorities could be granted to
any United States court; and Fur’chcrmore, that, at all events, it was not competcnt
for congress to Provic{e foran aPPeal from the decrees of the (nited States court in
the ]ndian Territorg after such decrees had been rendercd, and the term of court had

expired, and especia”9 as theg were made final bg the statute.

As to the first of these objections, conceding the constitutionality of the 1egis]ation
otherwise, we need spemd no time upon it,as itis Firm]y established that congress may
Providc for the review of the action of commissions and boards created }35 it,
exercising onlg quasijudicial powers, }33 the transfer of their Proceedings and
decisions, denominated aPPeals for want of a better term, tojudicial tribunals for
examination and determination de nove; and, as will be Presentlg seen, could certainly

do soin respect of the action of tribal authorities.

T he other objection, though appearing at first blush to be more serious, is also

untemable.

T he contention is that the act oFJuly i,1898,in extending the remedy bg aPPeal to
this court, was invalid, because retrospcctivc, an invasion of thejudicial domain, and
destructive of vested riglﬁts. Bg its terms the act was to operate 174 ().5.445,478]
rctrospectivelg, and as to that it may be observed t}‘nat, while the general rule is that
statutes should be so construed as to give them onlg Prospective operation, yet,
where the Ianguage emploged expresses a contrary intention in umequivocal terms, the

mere | ct that the ]cgislation is retroactive does not nccessarilg render it void.

And while itis undoubtcdly true that legislatures cannot set aside thejudgmemts of
courts, compel them to grant new tria]s, order the &ischarge of ogendcrs, or direct
what steps shall be taken in the progress of ajudicial inquirg, the grant of a new

remedg bg way of review has been often sustained under Par’cicular circumstances.

Calc{er V. Bu”, i Da”. 386; Sampegreac V. U 5.) 7 Fet. 222; Freeborn V. Smith, 2
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Wall. 160; (Garrison v. Cit9 of New York, 21 Wall. 196; [Treeland v. Williams, 131
(U.5.405,9 Sup. Ct. 763; Poardv. Skinkle, 140 (1.5. 334, 11 Sup. Ct. 790.

The United States court in the |ndian Territor9 is a ]egislative court, and was
authorized to cxercisejurisdiction in these citizenship cases as a part of the
machinerg devised }33 congress in the discharge of its duties in respect of these [ndian
tribes, and, assuming that congress possesses Plenarg power of lcgislation in regard
to them, subject onlg to the constitution of the United States, it follows that the
validit9 of remedial legislation of this sort cannot be questioned unless in violation of

some Prohibition of that instrument.

[ its enactment congress has not attemptec{ to interfere in any way with thejudicial
department of the government, nor can the act be Properly regarded as destroying
any vested right, since the right asserted to be vested is only the exemption of these
judgments from review; and the mere exPectation of a share in the Pub]ic lands and
moneys of these tribes, if hereafter distributed, if the aPPlicants are admitted to
citizcnship, cannot be held to amount to such an absolute right of property that the
original cause of action, which is citizenship or not, is Placcd bg thejudgment of a
lower court beyond the pwer of re~examination }35 a highcr court, t}'loug!’\

subsequcntlg authorized }39 general law to excrcisejurisdiction.

This brings us to consider the nature and extent of the [1 74 ( |.5. 445,479] aPPcal
Provided for. We rePeat the languagc of the act omcjulg i,1898, as follows:

‘APPeals shall be allowed from the United States courts in the |ndian
Territorg direct to the supreme court of the United States to cither party, in
all citizenship cases, and in all cases between either of the [Tive Civilized T ribes
and the (nited States imvo]ving the constitutiona]itg or validitg of any
legis]ation axcmcecting citizenship, or the allotment of lancls, in the [ndian Territorg)
under the rules and rcgulations governing aPPcals to said court in other cases:
Provided) that aPPeals in cases decided Prior to this act must be Perﬁected in
one hundred and twenty c]ags from its passage; and in cases decided
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subsequent thereto, within sixty c{ays from {jinaljudgment; butin no such case
shall the work of the commission to the [Tive Civi]ized T ribes be enjoirxed or
suspcnded !:)5 any Procceding in, or order of, any court, or of anyjudgc, until
amcter{:inaljudgment in the supreme court of the (/lnitcd States. |n cases of
aPPcals, as a]coresaid, it shall be the clutg of the supreme court to advance such

cases on the docket and disPose of the same as early as Possible.’

Tl‘nis Provision is not altogether clear, and we therefore inquire, what is its true
construction? \Was it the intention of congress to impose on this court the duty of re-
examining the facts in the instance of all aPPlicarxtS for citizenship who might aPPeaI;
of construing and applging the treaties with, and the constitutions and laws, the
usages and customs, of the resPective tribes; of reviewing their action t}‘;roug}‘; their
legislative bodies, and the decisions of their tribal courts and commissions; and of
{tiﬂa”\lj ad-juc]icating the right of each aPPlicant under the pressure of the advancement
of each case on the docket to be disposed of as soon as Possible? Or, on the other
hand, was it the intention of congress to submit to this court on]g the ciucstion of the
constitutiona]itg or validit9 of the legis]ation in respect of the subjec‘& matter? We
have no hesitation in saying that in our oPinion, the aPPeal thus granted was intended
to extend onlg to the comstitutionalitg or validity of the legis]ation agecting
Citizcnship, or the allotment of lands in the |ndian Territorﬂ. [174 ().5.445,480] | wo
classes of cases are mentioned: (1) Citizcnship cases. The Parties to these cases are
the Particular ]ndian tribe and the aPPIicant for Citizenship. (2) Cascs between either
of the [Tive Civilized T ribes and the United States. Does the limitation of the
inquirg to the constitutiomality and validitg of the !egis]ation aPP15 to both classes?

We think it does.

]t should be remembered that the appeal to the waited States court for the lndian
Territory under the act of 1896 was in respect of decisions as to citizenship onlg,
and that in those cases thejurisdiction of the Dawes commission and of the court was
attacked on the ground of the unconstitutionality of the 1egislation. The

determination of that question was necessari]g in the mind of congress n Provic{ing for
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the appea] to this court, and it cannot reasonab]g be suPPosed that it was intended
that the question should be reopcned in cases between the (nited States and the
tribes. And yet this would be the result of the use of the words ‘agecting citizenship’
in the quali}cication, if that ciualhcication were confined to the last-named cases. T!’)C
words cannot be construed as redundant, and rejected as surPlusage, for thcg can be
given full effect; and it cannot be assumed that they tend to defeat, but rather that
thcg are in effectuation of, the real object of the enactment. [t is true that the
Provision is somewhat obscure, a]though, if the comma after the words 'all citizenship
cases' were omitted, or if a comma were inserted after the words 'the United 5tates,’
that obscuritg would Practica”9 disappear; and the rule is well settled that, for the

purpose of arriving at the true meaning of a statute, courts read with such stops as

are manhcest]g required. Hammockv. T rust Co., 105 (15.77,84;: (). 5. v. | acher,
154 US 624,628 ,10 5 SUP Ct. 625; u 5 V. Orcgon & C R Co., 164 US
541,17 Sup. Ct. 165.

On any Possible construction, in cases between the umted States and an |ndian
tribe) no aPPeal is allowed unless the constitutionalitg or validitg of the 1egislation is
involved; and it would be most unreasonable to attribute to congress and intention
that the right of aPPeal should be more extensive in [174 (|.5.445,481] cases

between an ]ndian tribe and an individual aPPIicant for citizcnship therein.

Reference to Prior ]egislation as to aPPeals to this court from the Urxited States

court in the |ndian Territorg confirms the view we entertain.

By section 5 of thejudiciarg act of March 2, 1891 (26 Stat. 826,c.51 7), as
amended, appeals or writs of error miglﬁt be taken from the district and circuit courts
direct13 to this court in cases in which t}‘sejuriscliction of the court was in issue, of
conviction of a caPital crime, involving the construction or aPP]ication of the
constitution of the (|nited States, and in which the constitutionalit3 of any law of the
umted States, or the va]iditg or construction of any treaty made underits authoritg,

was drawn in question.
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By section 6, the circuit courts of appea]s established bg the act were invested with

aPPe”atejurisdictiom in all other cases.

T he thirteenth section read: 'Appea]s and writs of error may be taken and
Prosecuted from the decisions of the Urxited States court in the |ndian Territorg to
the supreme court of the United States, or to the circuit court of aPPcals in the
Eight}ﬁ circuit, in the same manner and under the same regulations as from the circuit

or district courts of the (nited States, under this act.’

Tl‘nc act of Marcl‘n 18,1895, Provided forthe aPPointment of adclitionaljudges of the
United States court in the |ndian Territory) and created a court of aPPeals, with
such superintending control over the courts in the |ndian Territorg as the supreme
court of Arkansas Possesscd over the courts of that state bg the laws thcreomc; and
the act also Provicled that 'writs of error and aPPcals from the final decisions of said
aPPc”ate court shall be allowed and may be taken to the circuit court of aPPeals for
the E_ighthjuc]icial circuit in the same manner and under the same regulations as
aPPeals are taken from the circuit courts of the Urxited States,’ which thus, in terms,
deprivcd that court ogjurisdiction of aPPeals from the |ndian Territorg trial court
under section 1% of the actof 1891. Frior to the act of 1 895, the Ursited States
court in the ]ndian (174 ().5.445,482] Territorg had nojurisdiction over caPital
cases, but bg that act itsjurisdiction was extended to embrace them. And we held in
Prownv. (.5, 171 (5. 631,19 SuP. (_t. 56, that this court had nojurisdiction

over capital cases in that court, the aPPe”atcjuriscliction in such cases bcing vested in

the aPPe”ate court in the Indian Territorg, Whether the effect of the act of 1 895
was to render the thirteenth section of the act of i 891 who”g inaPPlicable, need not
be considered, as thejudgments of the United States court in the |ndian Territorg
in these citizemship cases were made final in that court bg the act of 1896, and this
would cut off an aPPca! to this court, if any then existed, whether the Finalitg spoken
of aPP]ied to thcjuclgments of the trial court or of the aPPe”ate court. And whcn, }33
the act oFJulg i, 1898, itwas Providec] that ’aPPeals shall be allowed from the
United States courts in the |ndian Territory direct to the supreme court of the
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(Inited States, ... under the rules and regulations governing appca]s to said court in
other cases, the ]egislation, taken together,justhcies the conclusion that the
distribution omcjuris&iction made by the act of March 3, 1891,was intended to be
obscrved, namelﬂ, that cases Fa”ing within the classes Prescribcd in section 5 should
be brought directlg to this court, and all other cases to the aPPe”ate court, whose
decision, as the legislation stands, would in cases of the kind under consideration be
final. We do not think, however, that the ana]ogg g0es 50 far, in view of the terms of
the act of 1 898, thatin cases brouglﬁt here the whole case would be open to
adjudication. The matter to be considered on the aPPeal, like the aPPcal itsehc, was
evident]g intended to be restricted to the constitutionalitg and valic[itg of the
legislation. The omlg ground on which this court held itself to be authorized to
consider the whole merits of the case upon an aPPeal from the circuit court of the
(nited States in a case in which the constitutionalitg of alaw of the (nited States
was involvedJ under section 5 of the act of March 5, 1891 (chapter 51 7), was
because of the exXpress limitation in another part of that section of aPPea]s upon the
questiom ogjurisdiction; and there is no kindred limitation in the act now before us.
Horerv. (1.9, 143 (1.5.570,577,12 5. SUP. (Ct.522. Thejudgmenta of the
(174 ().5.445,48%] courtin the [ndian Territorg were made Fina!, and aPPea]s to this

court were confined, in our oPinion, to the question of constitutiona]itg or va]iclitg

Oﬂlﬂ.

Was the 1egislation of i1 896 and i 897, s0 far as it authorized the Dawes commission
to determine citizenship in these tribes, constitutional? [f so, the courts below had

jurisdiction on aPPeal.

[t is true that the |ndian tribes were for many years allowed by the United Satates to
make all laws and regu]ations for the government and Protection of their persons and
property, not inconsistent with the constitution and laws of the United States; and
numerous treaties were made }39 the (nited States with those tribes as distinct
Political societies. | he PoliC9 of the government, however, in dealing with the |ndian

nations, was d@cinitely exPressec{ ina Proviso inserted in the [ndian appropriation act
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of March 3, 1871 (16 Stat. 544, 566, c. 120), to the effect:

‘That hereafter no ]nclian nation or tribe within the territor9 of the Unitecl
States shall be acknowlec{ged or rccognizec] as an independent nation, tribe, or
power with whom the umted States may cont act bg treaty; Provided, further,
that nothing herein contained shall be construed to invalidate or impair the
obligation of any treaty heretofore lawFu”H made and ratified with any such

]ndian nation or tribe,‘ which was carried forward into section 2079 of the

Revised Statutes, which reads:

1Sec. 2079. No |ndian nation or tribe within the territory of the United States
shall be acknowledgec{ or recognized as an independent nation, tribe or power
with whom the ( Jnited States may contract bg treaty; but no ob]igation of any
treaty lawFu”g made and ratified with any such |ndian nation or tribe Prior to
March third, eighteen hundred and seventy-one, shall be herebg invalidated or

imPaired.’

Tl‘nc treaties referred to in argument were all made and ratified Prior to March 7,
1871, but it is 'well settled that an act of congress may suPersec{e a Prior treaty, and
that any ques’tions that may arise are begomd the sphere mcjudicial cognizance, and
must be met }33 the Politica] cicpartment of the [174 (1.5. 445, 484) government.!

Thomas V. Gag, 169 US 264,271 ,18 S. Sup Ct. 340, and cases cited.

As to the genera] power of congress, we need not review the decisions on the

subject, as theg are sugicientlg referred to 133 Mr. Justice Harlan in Cherokee
Nation V. Southcrn Kan. Rg‘ Co., 155 US 641,65%,10 5 SUP Ct, 965, from

whose oPinion we quote as follows:

T he ProPosition that the ("herokee Nation is sovereign in the sense that the
(nited States is sovereign, orin the sense that the several states are
sovereign, and that that nation alone can exercise the power of eminent domain

within its limits, finds no support in the numerous treaties with the Chcrokec
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Indians, orin the decisions of this court, or in the acts of congress defining the
relations of that Peop]e with the (Jnited States. [Trom the begirming of the
government to the Present time t}';cg have been treated as ‘wards of the nation,’
iin a state of Pupilagc,’ ’clepenclcnt Political communities,’ ho]c}ing such relations
to the gcneral government that theg and their Countrg, as declared }33 ChieF
Justice Marshall in (Cherokee Nation v. Georgia, 5 FPet. 1,1 7, 'are considered
bg Foreigm nations, as well as }33 ourselves, as being 50 comp]ete]9 under the
sovereignty and dominion of the Unitcd States that any attempt to acquirc
their lanc{s, orto form a Politica] connection with them, would be considered bg
all as an invasion of our territory and an act of hostilitg.’ [tis true, as declared in
Worcesterv. Georgia, 6Fet. 515,557,569, that the treaties and laws of the
(Inited States contemp]ate the |ndian Territory as complete]9 separatcd from
the states, and the Cherokee Nation as a distinct communitg, and (in the
language of Mr. Justice Mchan in the same case, p. 58%), that 'in the
executive, legislative, anc{juc{icial branches of our government we have admitted,
bg the most solemn sanction, the existence of the |ndians as a scparate and
distinct Peoplc, and as being vested with rig}wts which constitute them a state, or
separatc communitg.’ But that falls far short of saying that they are a sovcreign
state, with no suPerior within the limits of its territory. Bg the treaty of New
Echota, 18%%, the United States covenanted and agreec] that the lands ceded
to [174 (1.5.445,485] the (Cherokee Nation should at no future time, without
their consent, be included within the territorial limits orjurisc}iction of any state
or territory, and that the government would secure to that nation 'the right }33
their national councils to make and carry into effect all such laws as thcg may
deem necessary for the government of the persons and property within their own
coumtrg, belonging to their People or such persons as have connected
themselves with them'; anclJ }39 the treaties of Washing’con, 1846 and 1 866, the
United States guaranticc{ to the Cherokces the title and Possession of their
lands, andjurisdiction over their country. Kevision of ]ndian ] reaties, PpP- 65,

79, 85. Put neither these nor any Previous treaties evinced any intention upon
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the part of the g vernment to discharge them from their condition of Pupilage or
dependencg, and constitute them a scparate, independent, sovereign Peop]e,
with no superior within its limits. | his is made clear bg the decisions of this court
rendered since the cases alreadg cited. |n (. S Rogers, 4+ How. 567,572,
the court, remcerring to the loca]itg in which a Par‘cicular crime had been committed,
said: ‘|t is true that it is occupied by the tribe of ("herokee |ndians. Put it has
been assigned to them bg the ( Jnited States as a Place of domicile for the tribe,
and theg hold and occupy it with the consent of the Unitcd States, and under
their autlﬁoritg. -~ We think it too Firmlg and Clearlg established to admit of
dispute that the [ndian tribes residing within the territorial limits of the ( Jnited

States are subject to their authority.‘ In (. S Kagama, 18 US 575,579,
6 5. SUP. (t. 1109, the court, after obscrving that the [ndians were within the

gcographica] limits of the Unite& States, said: " | he soil and the Pcop]e within
these limits are under the Political control of the government of the (nited
States, or of the states of the (Inion. T here exist within the broad domain of
sovereigntg but these two. ... Theg were, and alwags have been, regarded as
having a semi~indepcndent Position when they Preserved their tribal relations;
not as states, not as nations, not as Possessed of the full attributes of
sovcreigntg, but as a scparate People, with the power of regulating their internal
and social relations, and [1 74 (].5.445,486] thus far not brought under the laws
of the (Jnion, or of the state within whose limits thcg resided. ... ] he power of
the general government over these remnants of a race once PowerFu], now weak
and diminished in numbers, is necessary to their Protection, as well as to the
sa]cetg of those among whom theg dwell. ]t must exist in that government, because
it has never existed angwherc else, because the theater of its exercise is within
the geographical limits of the Um'ted States, because it has never been denied,
and because it alone can enforce its laws on all the tribes. The latest utterance
upon this genera] subject IS in Choctaw Nation v. (] 5,, i19 US i,27,7 5
SUP. Ct 75, where the court, after stating that the umted States is a

sovereign nation, limited only by its own constitution, said: '(On the other hand,
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the ("hoctaw Nation falls within the c]escriPtion in the terms of our constitution,
not of an independent state or sovereign nation, but of an |ndian tribe. As such,
it stands in a Pcculiar relation to the United States. |t was capablej under the
terms of the constitution of entering into treaty relations with the government of
the Um'ted States, although from the nature of the case, subject to the power
and authority of the laws of the (nited States when congress should choose,
as it did determine in the act of March 3, 1871, embodied in section 2079 of the

Revised Statutes, to exert its ]egislative power."

Such being the Position occupied }35 these tribes (and it has often been availed of to
their aclvantage), and the power of congress in the Premises having the P]cnitude thus
indicated, we are unable to Perceive that the ]egislation n question is in contravention

of the constitution.

53 the act omCJune 10,1896, the Dawes commission was authorized 'to hear and
determine the aPPlication of all persons who may apply to them for citizenship in said
nations, and after such hearing they shall determine the right of such aPP]icarxt to be
so admitted and enro”ed'; but it was also Providcd:

T hat in determining all such app]ications said commission shall respect all laws
of the several nations or tribes, not inconsistent with the laws of the ( nited
States, and all [174 (|.9.445,487] treaties with either of said nations or tribes,
and shall give due force and effect to the ro”s, usages, and customs of each of
said nations or tribes: and Provided further, that the rolls of citizenship of the
several tribes as now existing are herebg confirmed, and any person who shall
claim to be ntitled to be added to said rolls as a citizen of either of said tribes,
and whose right thereto has either been denied or not acted upon, or any citizen
who may within three months from and after the passage of this act desire such
citizenship, may aPPlg to the lega”g constituted court or committee designated
bg the several tribes for such citizenship, and such court or committee shall

determine such aPPIication within thirtg days from the date thereof
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The act oFJune 7,1897, declared that the commission should 'continue to exercise
all authoritg heretofore conferred on it bg law to negotiate with the [Tive | ribes, and
any agreement made by it with any one of said tribes, when rathcich shall operate to
suspcnd any Provisions of this act if in conflict therewith as to said nation: Providcd,
that the words 'rolls of Citizcnship,’ as used in the act oFJunc tent}'n, eighteen hundred
and ninety-six making aPProPriations for current and contingent expenses of the
[ndian department and ](:U]]Cilliﬂg treaty stipu]atioms with various |ndian tribes for the
fiscal year ending June thirtieth, cighteen hundred and ninet5~seven, shall be
construed to mean the last authenticated rolls of each tribe which have been
aPProved by the council of the nation, and the descendants of those aPPearing on
such rolls, and such additional names and their descendants as have been
subsequent]g added, either bg the council of such nation, the du]g authorized courts
thcrcoﬁ or the commission under the act oFJunc tcnth, cighteen hundred and ninety-
six. And all other names aPPearing upon such rolls shall be open to investigation }33
such commission for a Perioc{ of six months after the passage of this act. And any
name aPPearing on such rolls and not confirmed bg the act of June tenth, eighteen
hundred and ninety-six, as herein construed, may be stricken therefrom bg such
commission where the party affected shall have ten dags‘ Previous notice that said
commis-[174(].5.445,488] sion will investigate and determine the right of such Partg
to remain upon such roll as a citizen of such nation: Providec{ also, that any one whose
name shall be stricken from the roll bg such commission shall [have] the right of appea],
as Providcd in the act oFJune tenth, cighteen hundred and ninety-six.

T hat on and after Januarg first, eightcen hundred and ninetg%:ight, all acts,
ordinances, and resolutions of the council of either of the aforesaid Five Tribes
Passed shall be certified immecliatelg upon their passage to the President of the
United States and shall not take C]C]CCCt, if clisaPProved }39 him, or until thirtg
days after their passage: Providec{, that this act shall not apply to resolutions for
adjoumment, or any acts, or resolutions, or ordinances in relation to

negotiations with commissioners heretofore aPPointcd to treat with said tribes.’
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We repeat that, in view of the paramount authorit}j of congress over the |ndian tribes,
and of the duties imPosed on the government by their condition of depcndencg, we
cannot say that congress could not empower the Dawes commission to determine, in
the manner Providecl, who were entitled to citizenship in each of the tribes, and make
out correct rolls of such citizens, an essential Preliminarg to effective action in
Promotion of the best interests of the tribes. |t may be remarked that the ]egislation
seems to recognize, espcciang the act of June 28, 1898, a distinction between
admission to citizenship mcrely and the distribution of property to be subsequent]9
made as if there migl‘nt be circumstances under which the right to a share in the latter
would not necessari]g follow from the concession of the former. But, in any aspect, we
are of opinion that the constitutionality of these acts in respect of the determination
of citizenship cannot be successmcung assailed on the ground of the imPairment or
destruction of vested rights. The lands and moneys of these tribes are Pub]ic lands
and Public moneys, and are not held in individual owners]ﬂiP; and the assertion }33 any
Par’cicular aPPIicant that his right therein is so vested as to Preclude inquirg into his

status involves a contradiction in terms.

Thejuc]gments in these cases were rendered before the pas- (174 ().5.445,489)
sage of the act oFJune 28,1898, common]g known as the ’Cur’cis Ac’c,' and
necessarily the effect of that act was not considered. As, howcver, the Provision for
an appea] to this court was made after the passage of the act, some observations
upon it are required, and, indeed, the inference is not unreasonable that a Principal
object intended to be secured }33 an aPPeal was the testing of the constitutionalit9 of
this act, and that may have had contro”ing wcight in inducing the granting of the right
to such appeal.

The actis comprchensivc and sweeping in its character, and, notwithstanding the
abstract of it in the statement Prcxcixccl to this opinion, we again call attention to its
Provisions, The act gavcjurisdiction to the Urwited 5tates courts in the ]ndian
Territory in their resPective districts to try cases against those who claimed to hold

lands and tenements as members of a tribe, and whose membership was denied bg the
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tribe, and authorized their removal from the same if the claim was disallowed; and
Provided for the allotment of lands }35 the [Dawes commission among the citizens of
any one of the tribes as shown }39 the roll of citizenship, when Fu”g completc& as
Provided by lawJ and according to a survey also Fu”g completed; and ’that, if the
person to whom an allotment shall have been made shall be cleclareclj upon aPPcal as
herein Provic]ed for, bg any of the courts of the ( Jnited States in or for the aforesaid
territory, to have been i”ega”g accorded rights of citizenship, and for that or any
other reason declared to be not entitled to any a”otmcn’cJ he shall be ousted and

ejected from said lands.’

The act further directed, as to the Cherokccs, that the commission should take the
roll of Cherokee citizens of eighteen hundred and eighty, not inclucling Freedmcn, as
the on|9 roll intended to be confirmed bg this and Precec]ing acts of congress, and to
enroll all persons now living whose names are found on said roll, and all descendants
born since the date of said roll to persons whose names are found thereon; and all
persons who have been enrolled }33 the tribal authorities who have heretofore made
permanent settlement in the Cherokee Nation whose parents, 53 reason of their
(Cherokee blood [174 (].5.445,490] have been law?u”g admitted to citizenship }Jg the
tribal authorities, and who were minors when their parents were so admitted; and theg
shall investigate the right of all other persons whose names are found on any other
rolls and omit all such as may have been P]acccl thereon 139 fraud or without authoritg
of law, enro”ing onlg such as may have lega] right thereto, and their descendants born
since such rolls were made, with such intermarried white persons as may be entitled to
citizcnship under (Cherokee laws.” And that the commission should make a roll of
Chcrokcc freedmen, in compliance with a certain decree of the court of C]aims; and a
roll of all Choctaw freedmen entitled to citizenship under the treaties and laws of the
Choctaw Nation, and all their descendants born to them since the date of the treaty;
and a roll of Chickasaw freedmen entitled to any rights or benefits under the treaty
of 1 866, and their descendants; and a roll of all Creck ﬁreedmen, the roll made }39 J
W. Dunn, under the authoritg of the (/lnited States, Prior to March 14,1867, bcing

confirmed, and the commission being directed to enroll all persons now living whose
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names are found on said roll, and their descendants, with 'such other persons of

African descent as may have been righhcu”g admitted bg the lawful authorities of the
(Creek Nation.’

T he commission was authorized and directed to make correct rolls of the citizens bg
blood of all the tribes other than the Cherokces, ’eliminating from the tribal rolls such
names as may have been Placed thereon }33 fraud or without authoritg of law, enro”ing
such onlg as may have la ful right t}‘;ereto, and their descendants born since such rolls
were made, with such intermarried white persons as may be entitled to (Choctaw and

(hickasaw citizenship under the treaties and laws of said tribes.’

lt was also Provided that 'no person shall be enrolled who has not heretofore removed

to and in good faith settled in the nation in which he claims citizems}wip.'

T he commission was authorized to make the rolls descriptive of the persons thereon,
so that theg might be therebg identified, and to take a census of each of said tribes,
or [174 (1.5.445,491] to a&oPt any other means bg them deemed necessary to
enable them to make such ro”s’; and it was declared that 'the rolls so madq when
aPProved by the secretary of the interior, shall be final, and the persons whose names
are found thereon, with their descendants thereafter born to them, with such persons
as may intermarry accorcling to tribal laws, shall alone constitute the several tribes

which they rcPrcsent.‘

The act Provided further for the resubmission of the two agreements, with certain
sPCChCiecl modifications -that with the C}‘noctaws and Chickasaws, and that with the
Creeks,ﬁcor ratification to a Pupular vote in the resPectivc nations, and that, if
ratified, the Provisions of these agreements, so far as c]igering from the act, should
supersede it. | he (Choctaw and (Chickasaw agreement was accordimgl9 so submitted
for ratification August 24,1898, and was ratified }39 a large majoritgj but whether or
not the agreement with the Creeks was ratified does not appear.

The twent5~si><th section Provi&ed that, after the passage of the act, 'the laws of the
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various tribes or nations of |ndians shall not be enforced at law orin equit}j bg the
courts of the Um'ted States in the |ndian Territorg‘; and the twent5~eight}1 section
that, alcterJuly i, 1898, all tribal courts in the [ndian Territorg should be abolished.

The agreement with the (Choctaw and (Chickasaw tribes contained a Provision
continuing the tribal government, as modified, for the Pcriocl of eight years from
March 4, 1898, but Provided that it should 'not be construed to be in any respect an
abdication bg congress of power at any time to make needful rules and regulations

respecting said tribes.’

[For reasons alrcadg given, we regarc{ this act, in general, as not obnoxious to
constitutional objection, butin so ho‘ding we do not intend to intimate any opinion as
to the effect that changes made thereby, or 139 the agreements referred to, may have,

if any, on the status of the several aPPlicantS who are Partics to these aPPcals.

The elaborate opimions of the Urxited States court in the [ndian Tcrritorg bg
Springer, J C]agton, J., and | ownsend, J., contained in these records, some of
which are to be found [i 74 (1.5.445,492] in the report of the commissioner of ]ndian
affairs for 1898, P- 479, consider the subject in all its aspects, and set forth the
various treaties, tribal constitutions and laws, and the action of the many tribal courts,
commissions, and councils which assumed to deal with it; but we have not been called
on to go into these matters, as our conclusion is that we are confined to the question

of constitutionalitg merelg.

As we hold the entire Iegislation constitutional, the result is that all thejudgmcnts
must be affirmed.

Mr. Justice WFHTE and Mr. Justice MCKENNA dissented as to the extent of

thejurisdiction of this court onlg.
f:ootnotcs

[ Footnote 1 ] Article nine of the treaty oxCJulg 19,1866, with the (Cherokee Nation
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(14 Stat. 799, 801),is as follows: "] he (Cherokee Nation having, voluntarilg, in
Februaxy, eighteem hundred and sixtg»three, bg an act of their national counci!,

forever abolished slavcrg, herebg covenant and agree that

[ Footnote 2 ] No. 436, Cobb etal v. Cherokee Nation; No. 438, Coldwe” etal. v.
C}'loctaw Nation; No. 445, Cas‘coe etal. v. Clﬁerokcc Nation; No. 446, Andcrson
etal v. Cherokee Nation; No. 447, Clark etal. v. C}‘soctaw Nation; No. 449,
Choctaw Nation v. Micue et al.; No. 450, Same V. 5‘<aggs; No. 451, 5ame V.
Godarc] et al.; No. 452, Same V. Gradg; No. 454, Morgan etal. v. Creek Nation;
No. 456, Bridges et al. v. Creek Nation; No. 457, (herokee Nation v. Parker et al.;

No. 458, Same v. Gi”iam et a].; No. 459, Bc” etal. v. Chcrokee Nation; No. 460,
T ruitt et al. v. Cherokee Nation; No. 464,

Jor&an etal.v. Chcrokee Nation; No. 465, Ward etal.v. Chcrol«ae Nation; No.
466, \Wassom et al.v. Muskogee or Creek Nation; No. 469, Cl‘nickasaw Nation v.
Rog et al.; No. 470, Same V. Troop; No. 471, Same V. Love; No. 472, Same V. Hl”
et a].; No. 473, 5ame V. Thompson et al.; No. 474, Same V. Love; No. 475, Same V.
Foe et al; No. 476, Same v. McDuffie et al.; No. 477, Same v. McKinney eral;
No. 478, Samc V. Bouncls et a!.; No. 479, Same V. King et a].; No. 480, Same V.
Washington et al.; No. 481, Same V. Fitzhugh et al.; No. 482, Same V. Jones et al.;
No. 483, Same V. SParks et al.; No. 484, Same V. Hl” et al.; No. 485, Same V.
Amo]d et al.; No. 486, Same V. Brown et al.; No. 487, Same V. Joimes et a].; No.
488, Same V. Halmcorcl et al.; No. 489, Samc V. Fogner et al.; No. 490, Samc V.
A”Dright et al,; No‘ 491, Same V. Doak et al.; No, 492, Same V. Fassmore; No, 4973,
Same V. Laﬂin et al.; No. 494, Same V. Law et a].; No. 495, 5ame V. 5a63; No, 497,
Same V. Wooc]9 et al.; No. 498, Same V. Cornish et al.; No. 499, Same V.
McSwain; No. 500, Same v. Standhccr; No. 501, Same v. Bradleg et al.; No. 502,
Same V. Alexandcr et al.; No. 5073, Same V. Sparks et al.; No. 504, Same V. Story
et a].; No. 5035, 5amc V. Archarc{ et a].; No. 506, Same V. Kegs; No. 507, 5ame V.
McCog; No. 508, Same V. Vaughan et al.; No. 509, Same V. Dorchester et al.; No.
510, Same v. Duncan; No. 511, Same v. Fhi”ips etal; No.512, Same v. | ancaster;
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No. 513, Same V. Goldsbg et al.; No. 514, Same V. E_ast et al.; No. 515, Same V.
Bradshaw et a!.; No. 516, Same V. Graham et al.; No. 51 7, Same V. Burch et al.;
No. 518, Same V. Falmer et a].; No. 519, Samc V. Watkins et al.; No. 520, Samc V.
r"loldcr et al.; No. 521, Same V. Jones et al.; No. 522, Same V. Worthy et al.; No.
523, 5amc V. Sartin et al.; No. 524, Same V. Woolsey et al‘; No. 525, Same V.
Arnold et al.; No. 526, Same V. Faul et al.; No. 527, Same V. Feery et al.; No. 528,
Same v. Stinnet; No. 529, Same v. Stinnett et al; No. 530, Same v. Duncan; No.
531, Samev.| caet al.; No. 532, Same v. Hami]ton; No. 533, Same v. Fitman; No.
534 Same v. (_aron et al; No. 535, Same v. Shanks et al.; No. 536, Same v. Paul;
No. 537, Clark etal.v. Creek or Muscogee Nation; No. 538, | ulk et al. v. Same;
No. 539, Hubbard etal. v. Cherokee Nation; No. 540, McAnna”y etal. v. Same;
No. 541, Brashear etal. v. Same; No. 542, Condrg etal. v. Same; No. 543, Dia! et
al.v. Samq No. 544, Munson etal v. Same; No. 545, Hubbard etal. v. Same; No.
546, Trotter et al. v. Same; No. 547, f”]x” etal. v. Same; No. 548, Russe” etal.v.
Same; No. 549, Baird et al. v. Same; No. 550, Binns etal. v. Same; No. 551,
Smith et al. v. Same; No. 552, Hen!eg et al. v. Same; No. 553, Same V. 5ame; No.
554, MCKCC etal v. Same; No. 555, Singlctom etal v. Same; No. 556, Brown et
al.v. Samc; No. 557,

Flippin etal.v. Same; No. 558, Gambi” et al. v. Same; No. 559, Prewer et al.v.
Same; No. 560, Abcrcrombie etal.v. Samc; No. 561, Watts etal.v. Same; No.
562, [ackett et al. v. Same; No. 56%, Pace et al. v. Same; No. 564, Teaguc etal v.
Same; No. 565, E_arp et al.v. Same; No. 566, Magberrg etal.v. Same; No. 567,
Pailes v. Same; No. 568, L]ogd v. Same; No. 569, Rutherford et al. v. Same; No.
570, Braught et al. v. Same; No. 571, Black etal. v. Same; No. 572, Archer etal. v.
Samc; No. 575, f“]oPPer etal. v. Same; No. 574, Bages etal. v. Same; No. 575,
Rowe” etal. v. 5ame; No. 576, Armstrong etal. v. Samc; No. 577, GOin et al. v.

Same; No. 578, Bennight et al. v. (hoctaw Nation; No. 579, \Wade et al.v.
(_herokee Nation; No. 582, (_hoctaw Nation v. Jomes etal; No. 583, Samev.

Gooda” et al.; No. 584, Same V. Bottoms et al.; No. 585, Same V. Brooks et al.;
No. 586, Same V. Blake et al.; No. 587, Same V. Randolp]ﬂ et al.; No. 588, Same V.
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Goins et a].; No. 589, Same V. Dut’con et al.; No. 590, Same V. Thomas; No. 591,
Samev. Jones et al.; No. 592, Meredith et al.v. (_herokee Nation; No. 593,
Foin&extcr etal.v. Same; No. 598, Steen etal. v. Same; No. 599, Couch etal.v.
Same; No. 600, Fressleg et al. v. Same; No. 601, [~ lliott et al. v. Same; No. 608,
Wa”«ir etal. v. 5ame; No, 609, Harrison et al. v. Samc; No. 612, Watts et al.v.
Same; No. 613, [Jazlewood et al. v. Same; No. 614, [Trakes et al. v. Same; No. 615,
Harper etal.v. Same; No. 616, Armstromg et al. v. Same; No. 617, Rogers et al.v.
Same; No. 61 8, ]sbe” et al.v. Same; No. 61 9, Wi]tenberger etal.v. Samc; No. 637,
Baker V. Creek Nation; No. 643, Caie V. Choctaw Nation; No. 644, (ﬂ/unclhtlC et al.
v. Same; No. 645, Slayton etal. v. Same; No. 646, Willis et al. v. Same; No. 647,
Coppedge v. Same; No. 648, Nabors et al. v. Same; No. 651, Fhi”ips etal v.
Same.
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