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Defendants Peter Farrelly, Bobby Farrelly, Ed Decter
(erroneously sued as Ed Dector} ("Decter"), John J. Strauss
("Strauss"), Frank Bedder ("Bedder"), Michael Steinberg
(erronecusly sued as Michael Sternberg) ("Steinbexrg"), Charles B.
Wessler ("Wessler"), Bradley Thomas ("Thomas")}, Marc S. Fischer
(erroneously sued as Mark S. Fisher) ("Fischer"), and Twentieth
Century Fox Film Corporation (erroneously sued as Twentieth Century
Fox) ("Fox") submit the following Statement of Uncontroverted Facts
and Conclusions of Law pursuant to Rule 56 of the Federal Rules of

Civil Procedure and Local Rule 7.14.1 as follows:

UNCONTROVERTED FACTS

Defendants have established for purposes of their Motion
for Summary Judgment or, in the Alternative, for_ an Order
Determining Issues Without Substantial Controversy, each of the

following facts:

A, RELEVANT FACTS CONCERNING MARY.

1. The Creation And Development of MARY.

1. In or about 1988, Decter and Strauss independently
conceived the idea for a comedy movie to be entitled THERE’S
SOMETHING ABOUT MARY. The plot of the film was to involve a young
man in his 30‘s ("Ted") who still has a crush on his high school
sweetheart ("Mary") and hires a private investigator ("Ray") to
locate her. When Ray finds Mary, he too falls in love with her.

Decter Decl., § 3; Strauss Decl., Y 3.
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2. Based on their original idea, Decter and étrauss wrote a
"gpec" screenplay dated May 28, 1989 entitled THERE'S SOMETHING
ABOUT MARY and attempted to develop their script with Interscope
Communications ("Interscope"), which acquired an option in the
project. Decter and Strauss also showed their MARY screenplay to
several friends in the motion picture business, including Peter
Farrelly. Soon, however, Interscope ceased development of the
project, and Decter and Strauss moved on to other endeavors.
Decter Decl., Y9 3-5; Strauss Decl., { 3; Ex. 1.

3. Approximately six years later, in early 1996, Decter and
Strauss, working with defendant Beddor, reacquired the fights held
by Interscope in the MARY project. At about the same time, Bobby
and Peter Farrelly, having just directed the film KINGPIN, were
looking for a new project. The Farrellys expressed their interest:
in drafting a rewrite of MARY, which Peter Farrelly had read years
earlier, and in producing and possibly directing MARY if the script
was successfully developed. Decter Decl., Y 6-8; Strauss Decl., §
3; P. Farrelly Decl., {Y 3-6; B. Farrelly Decl., 9{ 3-5.

4. On or about May 15, 1997, the Farrellys cdmpleted their
MARY rewrite (Ex. 2). The rewrite retained essentially the same
plot and characters as the May 28, 1989 script (Ex. 1) of Decter
and Strauss! and was "greenlighted" for production by Fox, which

had a "first look" writing deal with the Farrellys. The Farrellys

1/ The Farrellys’' May 15, 1997 draft also made some changes to
the earlier Decter and Strauss script. Among them, it (a) told the
"back story" of how Ted and Mary had met in high school, (b) made
Mary an even more idealized character, (c¢) gave Mary a mentally
retarded brother, "Warren," (d) provided a more prominent role for
Ted‘s friend, Dom, (e) added the characters "Magda" and "Tucker, "
and (f) revised the ending so that Ted prevails in winning Mary.
See Exs. 1 & 2 and FACTS, YY 7.a.-k., infra.
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later made additional slight modifications, resulting in the
shooting script dated October 21, 1997 (Ex. 3). P. Farrelly Decl.,
99 7-9; B. Farrelly Decl., 9Y 6-8; Exs. 2 and 3.

5. In about October 1997, Ben Stiller was hired to portray
the character "Ted." However, Stiller played no role in writing
MARY, and did not even meet Peter or Bobby Farrelly until about the
time he was hired, which was five months after the Farrellys had
completed their May 15, 1997 rewrite (Ex. 2} — which contained
virtually all of MARY’s supposedly "infringing" scenes. Stiller
has no recollection of UCM, and knows that he never conveyed
information concerning UCM to anyone involved in writing or
producing MARY. Stiller Decl., 1Y 3-4; P. Farrelly Decl., {§ 11-
12; B. Farrelly Decl., {9 10-11.

6. None of the defendants saw, or even heard of, UCM prior
to this lawsuit. None of the defendants copied UCM in any manner.
In addition, of the defendants, only Peter and Bobby Farrelly wrote
the supposedly "infringing" MARY scripts of May 15 and October 21,
1997. Decter Decl., Y 10-12; Strauss Decl., Y{ 4-6; P. Farrelly
Decl., {Y 8-12; B. Farrelly Decl., §{ 7-11; Wessler Decl., 9§ 4-6;
Beddor Decl., Y 8-10; Steinberg Decl., {Y 6-8; Fischer Decl., {9
3-5; Parker Decl., 94 3-6; Thomas Decl., Y 3-5.

2. Summary Of MARY.

7. The plot, storyliné, settings and characters of MARY — as
embodied in the completed motion picture (Ex.4} and, with slight
variations, the Farrellys’ shooting script dated October 21, 1997
(Ex. 3) and their rewrite dated May 15, 1997 (Ex. 2) — can be

summarized as follows:
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a. MARY begins in the early 1980’s in Rhode Island.

The main protagonist, Ted (portrayed by Ben Stiller) is 16 years
old and attending high school. He has a crush on another student
named Mary (portrayed by Cameron Diaz). Mary has many admirers,
but is attracted by the kindness Ted shows to her mentally retarded
brother, Warren. When Ted arrives at Mary’'s house to take her to
the prom, he seriously injures himself in the bathroom while"
vigorously zippering the fly of his pants. As a result, Ted is
carried away in an ambulance.

b. The action shifts to the present day. Ted, now in
his 30's, is lying on his therapist's couch. As Ted relates that
Mary’'s family soon thereafter moved to a new town and that he never
saw her again, the camera pans up to reveal that the chair behind
Ted is empty. At that moment, Ted's psychiatrist tip-toes back
into the room and takes his seat with a cloth napkin in his collar;
apparently, he has been eating off-screen.

C. Ted next discusses his continuing infatuation for
Mary with his friend Dom (portrayed by Chris Elliott) in the
backyard of Dom’s house. Dom's wife offers cigars to Dom and Ted.
When Ted passes on a cigar, Dom asks Ted if he wants a cookie.
Dom’s wife states that they have no cookies but offers to bake some
over Ted’'s protests. Dom suggests that Ted hire a private
investigator such as Healy (portrayed by Matt Dillon), who works in
Dom’s office, to track down Mary.

d. Healy locates Mary, who is now a doctor, in Miami.
Discovering that she is extremely attractive, Healy puts Mary under
surveillance, not for the benefit of Ted, but for his own ulterior

purposes. At one point, as Healy attempts to peep through Mary’s
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window with his high-powered binoculars, he unintentionally catches
an intimate view of Mary’'s older neighbor, Magda. Healy falsely
informs Ted that Mary is overweight, unmarried, has four kids, and
is confined to a wheelchair.

e. While moving furniture for his boss’s brother, who
is incredibly rude and travels in a motorized wheelchair, Ted
strains his back. As a result, he visits a chiropractor who knows
Mary and tells Ted that, contrary to Healy's story, she is still
gorgeous. Ted meets with Dom, who is suffering from hives, and
tells him the good news. Ted plans a trip to Miami to find Mary.

£. Meanwhile, in Miami, Healy has arranged to take Mary
on a date. Mary's neighbor, Magda, tells Mary that her.dog "Puffy"
will give them a clue as to Healy’'s character: If Puffy starts
barking, Healy is a loser. Using an electronic listening device,
Healy overhears this advice and slips a tranquiljzer to Puffy. As
a result, Puffy does not bark, thus leading Magda and Mary to
believe that Healy is a good guy. When Healy realizes that the
tranquilizer has killed Puffy, he revives the dog with mouth-to-
mouth resuscitation and by using an electrical chord as a
defibrillator.

g. Driving through South Carolina on his way to Miami,
Ted picks up a weird hitchhiker carrying a large red duffle-bag.
When police find a hacked-up body in the duffle-bag, Ted is
arrested, interrogated and beaten by the police. He is released
only after the hitchhiker, an escaped mental patient, confesses to
the murder. Dom arrives at the jail and joins Ted as he continues

the drive to Miami. The hives on Dom’'s face have worsened.
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h. Ted and Dom arrive in Miami. Ted rekindles his
relationship with Mary, who has grown disenchanted with Healy (in
part because her male friend and admirer, Tucker, falsely informed
her that Healy is a murderer). Before his first date with Mary,
following Dom’'s advice, Ted masturbates. Just as he finishes, Mary
arrives at Ted's hotel. Thinking that Ted’s ejaculation (which
somehow became affixed to Ted’'s ear} is hair gel, Mary applies it
to her own hair.

i. Attempting to frustrate Ted’'s budding romance with
Mary, Healy and Tucker give amphetamines to Magda‘s dog, Puffy. It
attacks Ted, but is injured and is placed in a full body cast.
Notwithstanding the dog attack, Mary and Ted are shown falling love
in a montage of scenes of their subsequent outings together (often
accompanied by Mary’'s mentally retarded brother Warren or Magda‘s
dog, Puffy, in a body cast). These scenes include a sequence in
which Warren and Ted dress up in a generic Superhero outfit while
shopping with Mary.

5. Eventually, Mary learns anonymously (in an unsigned
ietter sent by bom) that Ted hired Healy to track her down, and
becomes upset with Ted. It turns out that Dom too is obsessed with
Mary and stalked her when she was in college. Mary is given the
opportunity to choose between her suitors, i.e., Ted, Healy,
Tucker, Dom and Brett Favre (quarterback of the Green Bay Packers,
who is Mary’'s ex-boyfriend). Realizing that Ted is the one who
truly loves her, she chooses Ted.

k. At the conclusion, an itinerant guitarist, whose

songs offer a counterpoint to the main action throughout the movie,
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is mistakenly shot by an old man aiming for Ted. He was trying to
kill Ted because he too was obsessed with Mary. _ .

B. RELEVANT FACTS CONCERNING PLATNTIFF'S CLATIM,

8. There are at least three versions of plaintiff’s UCM.

For the purposes of this action, the most significant is the filmed
version registered with the Copyright Office on May 9, 1995, under
Registration No. PAU 1-975-255 {(henceforth, "UCM I"). Aronoff
Decl., § 2 and Ex. 5. UCM I is apparently the "rough cut"
referenced in plaintiff’s First Amended Complaint. Amd. Cmpt., 9
2. A copy of the registration certificate for UCM I is attached to
the Amended Complaint. Amd. Cmpt., Ex. 1.

9. Plaintiff’'s Amended Complaint also references a UCM
screenplay ("the UCM Screenplay") and attaches a copyright
registration certificate for the screenplay. Amd. Cmpt., § 2 and
Ex. 2; see Aronoff Decl., § 3 and Ex. 6. The registration )
certificate for the UCM Screenplay is dated September 30, 1996, 16
months after UCM I was registered. Id. The UCM Screenplay was
registered as a "remake of a previous film" (presumably UCM I)
under Registration No. PAU 2-129-342. Id.

10. There also exists a second filmed version of UCM
(henceforth, "UCM II"), which was apparently created after UCM I.
Aronoff Decl., § 4 and Ex. 7. UCM II is essentially a remake of
UCM I, but with slightly higher production values. UCM II has not

been registered with the Copyright Office and is not even mentioned
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in plaintiff’s Amended Complaint,?’ although it was seemingly
based on the UCM Screenplay. Compare Exs. 5 & 7 with Ex. 6.

1. Brief Summary of UCM I.

11. Like each version of UCM, UCM I (Ex. 5) has no plot as
such, but is a collection of supposedly comedic skits, similar in
format to the motion pictures KENTUCKY FRIED MOVIE (1977) and THE
GROOVE TUBE (1974}. UCM I can be summarized as follows:

a. The movie opens with a slide that definéé."satire."
It is immediately followed by a short scene in which a character
tries to pet a small dog, but is attacked by the dog instead.

b. The scene changes to several grungy looking
characters, dressed in leather jackets, who are seemingly riding
along on their motorcycles. At the end of the sketch, we see they
are riding on bicycles. The title credits run over this sequence
and identify one of the actors as plaintiff Vince Offer.

c. The next skit depicts "The Male Chauvinist Pig
Show," a fictitious television program, in which the hosts (one of
whom is portrayed by Offer), to the cheers of a mostly-male studio
audience, hang a middle-aged woman who criticizes their show.

4. The following skit is "The Miss America Bag Lady
Pageant," which features homeless women representing different

geographic areas of Southern California (e.g., Inglewood).

2/ Because UCM II is seemingly not a registered work, it would
not itself properly be the subject of an infringement claim. 17
U.S.C. § 411. Nonetheless, UCM II is not entirely irrelevant,
since plaintiff may contend that it was the vehicle by which
defendants supposedly gained "access" to the expressive content of
his registered works, i.e., UCM I and the UCM Screenplay.
Plaintiff does not specify which version of UCM defendants
supposedly had access to. See FACTS YY 13-16 and n.S, infra.
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e. "The Male Chauvinist Pig Show" returns, depicting an
"interview" with an actor imitating "Tony Montana," the drug-lord
portrayed by ARl Pacino in the motion picture SCARFACE (1983).

£. The next skit portrays "Flirty Harry," a homosexual
cop based on the character portrayed by Clint Eastwood in DIRTY
HARRY (1971), who uses the phrase "go ahead, make me gay."

g. Next is a skit entitled "Watts Up Talk Show." - Offer
portrays rapper/talk show host "JJ Cool J JJK Cool JK Cool." His
first guest is a member of the KKK wearing a robe and hood.

h. Next is "Psychiatry World." A distraught woman
patient tells a man, apparently her psychiatrist, about a film
producer who sexually assaulted her while she was auditioning for a
role. The psychiatrist chomps on an apple while he listens.

i. In the next skit, a character portrayed 5y Vince
Offer sits in a cave with a large electric fan, which he directs
towards the ceiling. Through an amplifier he plays an audio tape
of subway sounds. We are to surmise that the fan is blowing up
through a subway ventilation grate. We then see Marilyn Monroce's
famous scene from THE SEVEN YEAR ITCH, in which her skirt is lifted
by the breeze of a subway train. The man in the cave masturbates
and photographs Marilyn Monrce from below with a video camera.¥

j. The next skit is based on the film BATMAN (1989).
This skit opens with two young brothers, "Jack" and "Bruce."

"Jack" is burned, and when he grows up his face becomes akin to

Jack Nicholson’s "Joker" makeup from BATMAN. "Bruce" becomes

3/ In UCM I (Ex. 5), plaintiff inserted actual film footage from
THE SEVEN YEAR ITCH, a 1955 film in which Fox owns the copyright.
In UCM II (Ex. 7), plaintiff utilized a reenactment.
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"Batman, " and dresses as a baseball player carrying a bat. When
"Jack" robs a bank, Batman thinks an old woman committed the crime,
and beats her. "Jack" later gives the o0ld woman an electric
scooter, and "Batman" knocks her head off with a swing of his bat.

k. The next skit is entitled "Virgin Hunter." A man
breathes heavily as he selects a switchblade knife. The man sneaks
up behind a woman, and she screams. Instead of a knife, the -
switchblade is a comb and the man uses it to comb his hair.

1. Next is "The Godmother," which is supposedly a
parody of THE GODFATHER {1972). Offer seeks the help of "the
Godmother" (a man in drag who mumbles like Marlon Brando) to
persuade "Rabbi Rabinowitz," to include Offer in an upcoming f£ilm.
Rabinowitz awakens to find a ham in his bed.

m. The next sketch is called "The Adventures of Wendell
Dexter," and features the song "Staying Alive“ from the film o
SATURDAY NIGHT FEVER (1977). Offer throws Dexter’s missing kitten
over a fence to be eaten by guard dogs. Offer then hurls Dexter’s
dog.down the street in a trash can.

n. Next is "Tarnished Metal," which features an
interview of actors portraying "Laxative"™ and "Slush" f?om the band
"runs & Hoses" (based on the real band, "Guns and Roses"), who
discuss their "Just Say Yes" program to encourage drug use. During
the interview, Slush dies of an overdose.

0. Next is tPe "Vince Offer Talk Show," in which Offer
interviews a deaf mute, believing that he is a fashion model.

P. The next skit is entitled "The O Man," and is based
on the motion picture THE OMEN (1976}. In the skit, Offer portrays

the adoptive mother of "Mamien," a child possessed by the Devil.

- 10 -
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g. The next skit is a "Barbara Walters Special" in
which actual footage of a Barbara Walters television show is
interspersed with footage of Vince Offer, and cut to make it appear
that she is interviewing Offer regarding his sexual preferences.

r. The final skit features Offer portraying a
homosexual surfer who is offered a ride to the beach in a Corvette.
He ends up "surfing” on the hood of the car as it drives down the
street. During this footage, which is interspersed with actual
surfing clips, the closing credit scroll runs.

2, Brief Summary Of UCM II And The UCM Screenplay.

12. With slight variations, Plaintiff‘s UCM II and UCM
Screenplay reprise virtually every skit contained in UCM I,
including versions of the "Batman," "Seven Year Itch," "Virgin
Hunter," "Godmother," "Watts Up Talk Show," "Psychology, Today,"
"Miss America Bag Lady Pageant," "Flirty Harry,"_and "Corvette
Surfing" sketches. See Exs. 6-7. Two primary differences are
that, in UCM II, the skits have been reshot with slightly higher
production values and, in both UCM II and the UCM Screenplay, the
skits are arranged in different sequences. Id. UCM II and the UCM
Screenplay also contain some new scenes, the most significant of
which can be summarized as follows:

a. A skit based on the Randy Newman song and music
video "I Love L.A.," which features Vince Offer driving a beat-up
car around Los Angeles with a transvestite prostitute singing
parody lyrics to the Randy Newman song. At the end of the
sequence, Offer shooté his passenger and then himself.

b. In the UCM II and UCM Screenplay "Godmother" skits,

the mafia gangsters insist that Offer should have some milk and

- 11 -
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cookies. Offer initially declines, but eventually agrees to have
milk and cockies. One gangster leaves to get the snack but returns
empty-handed, explaining that he is out of milk and cookies.

c. In a skit called "Adventures of Dickman" a super-
hero is portrayed wearing a costume which includes a mask over his
head that looks like a penis and testicles. He "injures" himself
by bumping his "head" against a doorway and is portrayed fighting
lesbians by ejaculating on them.

d. In a skit called "The Porno Review," Offer and
another actor "review" three fictitious pornographic films and show
clips from these films. The first film "reviewed" is "Sushi Mama,"
which depicts a Japanese couple having sexual relations. The male
actor is clad only in a diaper-like garment similar to what Sumo
wrestlers wear. The second film is "Donna of the Dead, " which
depicts two men engaging in necrophilia with dead women. The third
film is "Sperm Lake," which depicts men dressed in ballet tutus
dancing to the music of Swan Lake and masturbating.

3. Plaintiff’s Theory of Access.

13. Plaintiff makes no claim that he has any direct evidence
that any defendant in this case ever actually viewed UCM I, UCM II
or the UCM Screenplay. Instead, plaintiff‘s claim of copying is
based on bare speculation that defendants obtained "access" to UCM
through Ben Stiller, one of the actors featured in MARY. See
Aronoff Decl., § 5 and Ex. 9 at 3 (Resp. to Interrog. No. 4).

14. According to plaintiff, "[oln or before August, 1992 at
approximately 2:00 a.m. outside Bar Marmount on Sunset Blvd.," he
spoke to Guy "O’Seary" [sic] of Maverick Records, who "requested a

rough-cut tape [of UCM] so he could show the film to his ‘celebrity

- 12 -
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friends.'"™ See Ex. 9 at 3.Y Plaintiff claims that he delivered
the tape to Oseary three days later. Id. A few weeks thereafter,
plaintiff supposedly ran into Oseary and Ben Stiller at a club.
Plaintiff claims that he asked Stiller if he had heard 6f.UCM, and
Stiller replied "'Yes, guy [sic] {Oseary] has been talking about it
and I want to see it.’'" 1Id.

15. Plaintiff then asserts that in "[alppoximately November,
1996, " he saw Stiller at a party and called over to him "‘Did you
like the Film?‘" See Ex. 9 at 3. Stiller supposedly "yelled back
enthusiastically, ‘Yea, definitely.’" Id. According to plaintiff,
the next day he spoke by phone with Oseary, who supposedly
"acknowledged" that Stiller had been at the party and had seen UCM,
but also informed plaintiff that Stiller was not interested in
playing a role in the film., Id.

16. From these slim "facts," plaintiff speculates’that

Stiller viewed the "rough-cut"¥ of UCM and (in some unknown

manner) shared its contents with Decter, Strauss and/or the

4/ The 1992 date stated in the first sentence of plaintiff’s
Response to Interrogatory No. 4 is probably a typographical error.
In the context of the remainder of plaintiff’s Response, it appears
that he meant to refer to 1996. For purposes of this Motion, the
ambiguity is immaterial since, under either a 1992 or a 1996
scenario, Stiller did not purportedly see UCM until after Decter
and Strauss had completed their May 28 1989 MARY screenplay (FACTS,
{ 2), and the Farrellys never met Stiller until October 1997, long
after they completed their May 17, 1997 rewrite (id., § 5). 1In
addition, plaintiff misspells Guy Oseary’'s name in the response.

5/ By referring to the "rough-cut” in his Response to
Interrogatory No. 4, it appears that plaintiff is referring to UCM
I rather than UCM II, although this is not entirely clear. See Ex.
9 at 3. The ambiguity of plaintiff’'s Response, however, is not
material because, regardless of which version of UCM that Stiller
supposedly saw, he did not serve as a conduit of "access" to
defendants at any relevant time. See n.4, supra. Moreover, MARY
is not similar to any version of UCM. See FACTS {{ 7-12, supra.

- 13 -
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Farrelly brothers, who then supposedly copied UCM in creating MARY.
What plaintiff‘s "access" theory ignores, however, is that Stiller
played no role in writing or revising MARY, did not even meet Peter
or Bobby Farrelly until months after their May 17, 1997 rewrite had
been completed, and never conveyed information concerning UCM to
anyone involved in creating MARY. See FACTS, § 5, supra.

4. Plaintiff’s Claim Of Infringement.

17. In his Response to Interrogatory No. 7, plaintiff claims

that UCM is infringed by 14 elements of MARY, which he

mischaracterizes as: (1) The "Psychology Scene" (2) The "Cookie
Scene"; (3) The use of an "[alntagonistic old person"; (4) The
"Masturbation Scene"; (5} The "Semen Scene"; (6) The "Testicle

Scene"; (7) The "superhero suits"; (8} The "[o]1ld lady breastg"
scene; (9) The "twisted ‘hick’ scene"; (10) The "Musical Scene";
(1) the "Dead Animal Scene"; (12) The "Mentally Challenged Scene";
(13) The “Miéfortunante [sic] handicap Scene"; and (14) Scenes
deriding someone’s "bad skin." See Aronoff Decl. § 5 and Ex. 9 at
9 (Resp. to Interrog. No. 7).%

18. A comparison of the parties’ films reveals that the
elements of MARY that are supposed "infringements"” are not similar
Lo any protectible expression in UCM. Compare Ex. 4 with Exs. 5-7.

This comparison is facilitated by a videotape produced in discovery

6/ Plaintiff’s Response to Interrogatory No. 7 also cites a 14th
"infringing" scene, but it is not contained in MARY. According to
plaintiff, an appearance by Bobby Farrelly on the TV show "Late
Night With David Letterman," during which Mr. Farrelly impersonated
a sumo wrestler, is evidence of infringement. This assertion is
irrelevant, since plaintiff’s Amended Complaint alleges that MARY
is the only infringing work at issue. Moreover, the evidence is
undisputed that Bobby Farrelly created his comedic sumo wrestler
impersonation over a decade before he supposedly had "access" to
plaintiff’s work. B. Farrelly Decl., { 12.
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by plaintiff, which contains side-by-side footage of the
rcorresponding" scenes from the parties’ works. Aronoff Decl., § 7
and Ex. 10 (hereafter, "the Comparison Tape"). Importantly,
virtually all of the supposedly "infringing" elements oﬁ MAﬁY are
contained in Peter and Bobby Farrelly'’'s rewrite of May 15, 1997
(Ex. 2), which was completed 5 months before October 1997, when the
Farrellys first met Ben Stiller — the supposed conduit through

which they had supposedly "copied" plaintiff’s work.

CONCLUSTONS OF LAW

A, The Summary Judgment Standard.

1. In Celotex Corp. v. Catrett, 477 U.S. 317 (1986), the

Supreme Court held that "[s]ummary judgment procedure is properly
regarded not as a disfavored procedural shortcutL but rather as an
integral part of the Federal Rules as a whole, which aré designed
‘to secure the just, speedy and inexpensive determination of every

action.’" Id. at 327 (citations omitted}. Accordingly, "Rule

.56 (c) mandates the entry of summary judgment . . . against the

party who fails to make a showing sufficient to establish the
existence of an element essential to that party’'s case, and on
which that party will bear the burden of proof at trial." Id. at
322 (emphasis added).

2. In the Ninth Circuit, summary judgments for defendants in
copyright infringement actions are routinely affirmed where the
plaintiff is unable to raise a genuine issue that defendants had
"access"™ to his work or "appropriated" his copyright-protected

expression. See, e.g., Kouf v. Walt Disney Pictures & Television,

~ 15 -
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16 F.3d 1042, 1044-46 (9th Cir. 1994) (affirming summary judgment
that defendants’ film HONEY, I SHRUNK THE KIDS did not appropriate

copyrightable elements of plaintiff’s work); Jason V. Fonda, 698

F.2d %66, 967 (9th Cir. 1982) (affirming summary judgment that the
creators of the film COMING HOME had no access to plaintiff’s

work); see also Weygand v. CBS, Inc., 43 U.5.P.Q.2d 1120, 1122-28

(C.D. Cal. 1997) (Byrne, C.J.) (granting summary judgment for the
creators of TV movie where no genuine issues existed as to access
or unlawful appropriation).

B. Overview of Copyright Law Principles.

3. To establish a prima facie case of copyright

infringement, Offer has the burden to establish (1) that he owns
the copyright to UCM and (2) that defendants copied protected

elements from it. Feist Publications, Inc. v. Rural Telephone

Service Co., 499 U.S. 340, 361 (1991); Kouf, 16 F.3d at 1044 n.z2;

Brown Bag Software v. Symantec Corp., 960 F.2d 1465, 1472 {9th

Cir.), cert. den., 113 S. Ct. 198 (1992); Data East USA, Inc. V.

Epyx, Inc., 862 F.2d 204, 206-08 (9th Cir. 1988); Weygand, 43

U.5.P.Q.2d at 1122; 4 M. & D. Nimmer, Nimmer On Copyright, § 13.01

at 13-5 (1999) ("Nimmer").
4. Element (2) above — "copying" of protected elements —
itself involves two distinct issues, derivation (copying in fact)

and unlawful appropriation (illegal copying). "Two separate

components actually underly proof of copying, although few courts
or commentators have differentiated among the different meanings of
the term.” 3 Nimmer, § 13.01[B] at 13-8 to -9; accord Laurezsséns

v. Idea Group, Inc., 964 F.2d 131, 139-41 (2d Cir. 1992). Thus,

- 16 -







